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I. INTRODUCTION

Charging Party Ferruccio Romeo, a police officer for the Town of Winthrop, appeals the
dismissal of Charge MUP-20-7789. Mr. Romeo holds the rank of sergeant. Yet again, the
investigator has treated Officer Romeo’s Charge as if he had to prove his case on the merits at
the investigation stage.! However, as will be explained below, Officer Romeo has amply met his
burden to establish that there is probable cause that the Town has violated G.L. c. 150E.

In his Charge, Officer Romeo alleges that the Town violated G.L. c. 150E, §§ 10(a)(1),

! The Commonwealth Employment Relations Board (“CERB”) recently reversed the

dismissal of three of Mr. Romeo’s charges of retaliation against the Town (each arising out of
the same line of events as gave rise to the Charge in this case), holding that the investigators had
taken too cramped a view of Mr. Romeo’s burden to establish a prima facie case. These
decisions are attached hereto as Exhibits F and G. Notably, Investigator Sorokoff, who dismissed
Mr. Romeo’s Charge in this case, was also the investigator who improperly dismissed Charge
MUP-19-7261, which the CERB reversed on July 27, 2020. See Exhibit G.

Exhibits A-J were all exhibits that were submitted by Claimant to the Investigator prior to
the In-person Investigation in this case.



(3), and (4) by unilaterally altering seniority for the purposes of shift bidding, which resulted in
Officer Romeo being placed on the night shift, despite the fact that he holds one of the longest
tenures in the entire Department. More specifically, despite the fact that the Union’s collective
bargaining agreement stated unambiguously that seniority was defined as seniority in the
department, upon Mr. Romeo’s promotion to sergeant the Chief used an alternative method of
calculating seniority — seniority within each rank — to ensure that Romeo received an undesirable
shift. As will be explained below, the Chief has employed this method to unlawfully retaliate in
the past, and he is once again relying on his playbook to retaliate against Officer Romeo.

Although the Department of Labor Relations (“DLR”) Investigator correctly found that
Officer Romeo established probable cause to support the first two elements of his prima facie
case of retaliation, the Investigator erred in finding that Officer Romeo did not establish the third
element of his prima facie case — that the Town took an adverse action against him — and the
fourth element— that the Town’s actions were unlawfully motivated. (Investigator’s Dismissal at
7-9.) As will be explained below, the Investigator improperly prejudged the merits of the case on
the issue of retaliatory motivation, which presents inherently-fact intensive questions that must
be addressed only after evidence has been put on at a full hearing.

The Charge in this case cannot be viewed in a vacuum, as it arose from a course of
retaliatory conduct that has been ongoing since at least 2014. Mr. Romeo was a police officer for
the Town of Winthrop for nineteen years before his termination on January 9, 2015. During his
nineteen years of service, Officer Romeo’s record was unblemished. During the last eleven
years, Officer Romeo was president of Winthrop Police M.C.O.P Local 421, AFL-CIO
(hereinafter “the Union”) and was the Union’s sole officer. On January 9, 2015, Officer Romeo

was terminated as the result of a long-brewing conflict with Chief of Police Terence Delehanty



arising from Romeo’s advocacy as Union President, and particularly his work on contract
negotiations and aiding two female officers who both successfully challenged® gender
discrimination they faced from the Town. Officer Romeo regularly assisted those officers in
filing and processing grievances, posting them on a union bulletin board, and most importantly,
taking those grievances to arbitration.

Importantly, one of the officers for whom Officer Romeo advocated as union president,
Nancy Dalrymple, pursued and won a gender discrimination case before the Massachusetts
Commission Against Discrimination (“MCAD”) in January 2014, and the Town was ordered to
promote her to sergeant. Although the Town had no choice to promote her to sergeant, the Chief
retaliated against her in exactly the same way as he did against Mr. Romeo in this case. The
Chief implemented in-rank seniority (rather than seniority in the department as a whole) for the
purposes of shift bidding to ensure that Ms. Dalrymple would get the less-desirable night shift.?

In November 2014, the Town accused Officer Romeo of falsifying a detail slip and
subsequently terminated him. However, the Town’s unfounded allegation was mere pretext.

Officer Romeo submitted a grievance through the Union challenging his termination, and the

2 Officer Judy Racow brought a gender discrimination suit against the Town and won a

jury verdict for more than $2 million in Racow v. Town of Winthrop, No. 2014-3200-E (Suffolk
Super. Ct. March 22, 2018). Officer Nancy Dalrymple brought a gender discrimination and
retaliation complaint before the Massachusetts Commission Against Discrimination and
prevailed in MCAD and Dalrymple v. Town of Winthrop, 02-BEM-03751, 05-BEM-01174, 05-
BEM-02944, Decision of the Hearing Officer (Jan. 22, 2014). The Town was fined $50,000 as a
result of its egregious conduct.

3 The Union grieved this clear violation of the collective bargaining agreement, but Mr.

Romeo, the union president, was then terminated by the Town, and officers who took control of
the Union after his departure and who were friendly to the Chief withdrew the grievance before it
was arbitrated. (Investigator’s Dismissal at 4.)



Union took his case to arbitration.* The arbitration was held over four days, and after hearing the
testimony of twelve (12) witnesses and considering forty-four (44) exhibits, the arbitrator issued
a decision on February 28, 2016, finding in Officer Romeo’s favor. The Arbitration Award,
attached hereto as Exhibit A, found that Officer Romeo had not engaged in dishonesty and that
the Town lacked just cause to terminate him. As such, the Award ordered the Town to reinstate
Officer Romeo and to make him whole.

Unfortunately, the Arbitration Award did not bring an end to the acrimony the Town has
displayed toward Officer Romeo. Rather than abide by the Award, the Town challenged it in
Superior Court. The Massachusetts Appeals Court ultimately affirmed the Arbitration Award in
May 2018. Officer Romeo was not reinstated to his position until September 8, 2018. The Union
and the Town also could not agree on the amount of back pay and benefits due to Officer
Romeo, and the Union demanded a remedies arbitration. On January 21, 2019, the arbitrator
issued a Remedy Award adopting the Union’s position (attached hereto as Exhibit B).

Thereafter, the Town agreed in writing to pay Officer Romeo $530,000, but then repudiated this

agreement without any meritorious basis. Officer Romeo together with the Union had to file yet

another lawsuit against the Town, Winthrop Police Brotherhood, Local 421 et al. v. Town of
Winthrop, Civ. Act. No. 19-1566E (Suffolk Super. Ct.), in order to enforce the agreement. The
Union also filed a charge before the DLR, MUP-19-7277, alleging that the Town’s repudiation

constituted unlawful conduct in retaliation for Mr. Romeo’s concerted, protected activity as

4 Officer Romeo also filed a lawsuit in Suffolk Superior Court alleging that Romeo v.

Town of Winthrop et al., Civ. Act. No. 2015-02140 H (Suffolk Super. Ct.) alleging that his
termination constituted unlawful discrimination under the Massachusetts Law Against
Discrimination, which remains pending. Additionally, Officer Romeo filed two charges with the
DLR, MUP-14-4210 and MUP-15-4652, which were deferred to his Union arbitration and
remain pending. These charges allege that his termination was in retaliation for his activity as
Union president.




union president, which caused his termination in 2015. Only in July 2019 did the Town finally
submit the $530,000 to Mr. Romeo.

In the midst of all of this acrimony, the Town also took the retaliatory measures
complained of in the instant charge. Although Mr. Romeo was promoted to sergeant on
December 8, 2018,° the Town then used a method of seniority for the purpose shift bidding that
violated the collective bargaining agreement in order to ensure that Mr. Romeo would have low
seniority within the position of sergeant. As a result, Mr. Romeo must now work the night shift.
— refusing to reinstate Officer Romeo to all of his duties (resulting in a significant loss of
compensatory time and Kelly Hours), and denying Officer Romeo the opportunity to sit for an
examination for promotion to lieutenant. The Investigator was too eager to dismiss this claim of
retaliation. First, the Investigator concluded that Officer Romeo that being forced to take the
night shift was not an adverse action — this conclusion defies common sense. Second, the
Investigator held that Mr. Romeo had not established that the Town’s action was unlawfully
motivated. However, as courts in Massachusetts and across the country have found, retaliatory
motivation is a fact-intensive inquiry that is not appropriate to decide without the benefit of

witness testimony and cross-examination. See, e.g., Blare v. Husky Injection Molding Systems

Boston, Inc., 419 Mass. 437, 439 (1995). The Investigator simply took the Town at its word that

its actions were not motivated by unlawful retaliatory animus. Moreover, the Investigator
completely ignored years of retaliatory measures that the Town took against Officer Romeo. The
retaliation complained of in this charge should not be viewed in a vacuum. The Town’s

motivation in taking these actions against Officer Romeo present precisely the kind of fact-

5 The Town had little choice but to promote Mr. Romeo, as he was first on the Civil Service

promotional list for sergeant, and there was an open position. A refusal to promote him would have been
obvious retaliation.



intensive question that can only be resolved through hearing under oath and cross-examination.
Therefore, the Investigator was incorrect to dismiss the charge at the investigation stage.
II. FACTUAL AND PROCEDURAL BACKGROUND

A. The Town Unlawfully Terminates Officer Romeo in Retaliation for his
Activities as Union President

Ferruccio Romeo was employed as a patrol officer for the Town of Winthrop from 1996
until his termination on January 9, 2015. (Investigator’s Dismissal at 2.) Officer Romeo had
served as the president of the Winthrop Police Union MCOP Local 421 for eleven years prior to
his termination. (Investigator’s Dismissal at 2.) As Union President, a voluntary non-paying
position, Officer Romeo assisted two female Town of Winthrop police officers, Judy Racow and
Nancy Dalrymple, in filing numerous grievances and MCAD Complaints during 2014 — as well
as many others since 2006 — against the Town alleging sex discrimination. (Romeo MUP-14-
4210 CERB Brief at 3, attached as Exhibit K.)® Officer Romeo reviewed, signed off on, and
submitted those grievances to the Chief, and took several of those grievances to arbitration on the
Union’s behalf. (Romeo MUP-14-4210 CERB Brief at 3-4, Exhibit K.)” Officer Romeo was also
intimately involved in ongoing contract negotiations as the Union’s president. (Investigator’s
Dismissal at 2.) Over the course of 2014, Police Chief Terence Delehanty became increasingly

angry at Officer Romeo for his activity assisting the two female officers and aggressively

6 For the purposes of providing some additional background, Mr. Romeo cites the brief

before CERB in MUP-14-4210, which explains the retaliatory circumstances of Officer Romeo’s
termination. Officer Romeo supported that charge with several affidavits. The brief is attached
hereto as Exhibit K. Charging Party explained these details to the Investigator during the In-
Person Investigation. Additionally, Ms. Dalrymple attended the In-Person Investigation as a
witness for Mr. Romeo.

7 As will be explained, infra, one of the arbitrations involved retaliatory conduct taken by
the Town against Officer Nancy Dalrymple, which was essentially identical to the retaliation that
Officer Romeo now alleges in this case.



negotiating on the Union’s behalf. (Romeo MUP-14-4210 CERB Brief at 3-4, Exhibit K;
Investigator’s Dismissal at 2.)

On December 1, 2014, just a week after the conflict between Chief Delehanty and Officer
Romeo came to its peak, Chief Delehanty placed Officer Romeo on administrative leave
allegedly because he had attended Union contract negotiations on November 24, 2014, while at
the same time being assigned to a paid detail. (Romeo MUP-14-4210 CERB Brief at 4-5, Exhibit
K; Investigator’s Dismissal at 2.) The detail in question was a mobile or “floating” detail that
simply required Officer Romeo to be available with his cruiser to respond to any issues that may
have arisen along a construction truck route. Romeo was able to satisfy his obligations of the
detail while at the same time attending the contract negotiations, since he was able to leave with
his cruiser at a moment’s notice. (Romeo MUP-14-4210 CERB Brief at 5, Exhibit K.) Although
others had in the past regularly attended union negotiations while on details without facing any
reprimand or discipline,® and Officer Romeo did not hide the fact that he was at the negotiations
while assigned to a detail, and even though he was never paid for the detail, he was terminated
for this supposed misconduct on January 9, 2015. (Romeo MUP-14-4210 CERB Brief at 4-5,
Exhibit K.)

B. Officer Romeo Successfully Challenges His Termination

Following Officer Romeo’s termination, he filed a grievance through the Union, and the
Union demanded arbitration. (Investigator’s Dismissal at 2.) Officer Romeo also filed two
charges with the DLR. After the Town had put Officer Romeo on administrative leave (but prior

to his termination), he filed MUP-14-4210 alleging that the Town had retaliated against him for

8 In fact, a second officer, Officer Hagemeister, attended the very same union negotiation

while on the same detail as Officer Romeo, but was neither placed on administrative leave nor
terminated. (MUP-14-4210 CERB Brief at 3-4, Exhibit K.)
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his activities as Union president. Although the DLR initially dismissed this charge, Officer
Romeo appealed the dismissal to CERB, and CERB on March 16, 2015, and on May 21, 2015,
the DLR elected to defer the charge pending Officer Romeo’s Union arbitration. On June 24,
2015, Officer Romeo also filed charge MUP-15-4652 to ensure that he adequately challenged his
termination (and not just his placement on administrative leave), which the DLR also deferred to
arbitration. (Investigator’s Dismissal at 2.)

On July 13, 2015, Officer Romeo also filed a lawsuit in Suffolk Superior Court alleging
that the Town had engaged in unlawful retaliation against him in violation of the Massachusetts

Law Against Discrimination, G.L. ¢. 151B §§ 4(4) and (4A), Romeo v. Town of Winthrop et al.,

Civ. Act. No. 2015-02140 H (Suffolk Super. Ct.), because the Town was motivated to terminate
him because of his advocacy assisting Officers Nancy Dalrymple and Judy Racow in their efforts
to oppose the Town’s gender discrimination. (Investigator’s Dismissal at 2.)

Officer Romeo’s union arbitration began on August 24, 2015, and took place over four
nonconsecutive days. On February 28, 2016, the arbitrator issued an Award (Exhibit A). As
described in the Award, the issues for the arbitrator to decide were: “Was there just cause for the
termination of Officer Ferruccio Romeo? If not, what shall be the remedy?” The arbitrator made

the following relevant findings:

(1) With respect to fulfilling his obligations on the Pump Station detail on November 24,
2014, Mr. Romeo “fulfilled the tasks of working the Pump Station detail that day,
albeit from a location that had not been approved, and was acting honestly when he
submitted the DCR bill for November 24, 2014.” Exhibit A at 20. Mr. Romeo was not
“dishonest when he acted on his belief that he could use the Town Hall as his base
from which he could execute the detail.” Exhibit A. at 20.

(2) Mr. Romeo was “carrying out the detail for the hours required, while at the same
time, participating in the [union] negotiations.” Exhibit A at 20.

(3) Mr. Romeo did not “file[] a false detail slip on November 24, 2014.” Exhibit A at 24.



(4) Mr. Romeo “did not lie to [Winthrop Police Chief Delehanty] during the investigation
on December 1, 2014.” Exhibit A at 22. Mr. Romeo “simply gave his opinion to the
Chief about the detail based on conversation with [DCR manager] Colometo. Mr.
Romeo did not state affirmatively that the detail was a ‘floating detail,” and never
asserted that Colometo agreed with him, but only offered that as a way of describing
it.” Exhibit A at 22.

(5) During the Town Hearing on December 18, 2014, Mr. Romeo did not engage in
“deliberate misrepresentation” with respect to the sequence of the events of

November 24, 2014. Exhibit A at 23.

(6) “There was not just cause for the termination of Officer Ferruccio Romeo.” Exhibit
A at 24.

The Arbitration Award also ordered the Town to reinstate Officer Romeo and to make him
whole. Exhibit A at 24.
Rather than following the Arbitration Award, the Town filed suit in Suffolk Superior

Court to vacate it in Town of Winthrop v. Winthrop Police Brotherhood, Local 421, 16-0938B,

Civ. Act. No. 16-0938B (Suffolk Super. Ct.). The court initially vacated the Arbitration Award,
which the Union appealed. On May 21, 2018, the Massachusetts Appeals Court issued a decision
reversing the lower court’s decision and directing the court to enter judgment confirming the

Award. See Town of Winthrop v. Winthrop Police Brotherhood Local 421, 93 Mass. App. Ct.

1111, at *3 (May 21, 2018). Even then, the Town delayed implementing the directives of the
Arbitration Award by filing for further appellate review before the Supreme Judicial Court. The

SJC denied the Town’s request on June 29, 2018. Town of Winthrop v. Winthrop Police

Brotherhood Local 421, 580 Mass. 1104 (June 29, 2018).

The Town did not ultimately return Officer Romeo to payroll until July 22, 2018, and it
did not return him to duty until September 8, 2018. (Investigator’s Dismissal at 3.) But after his
reinstatement, the Town and the Union could not agree on the amount of back pay and benefits,

and the Union demanded a remedies arbitration, which took place on October 18, 2018. The



arbitrator issued a Remedy Award (Exhibit B) on January 21, 2019, adopting the Union’s view
of the back pay and benefits the Town owed to Officer Romeo. The Town then agreed in writing
to pay Officer Romeo $530,000 to settle the Remedy Award. However, shortly thereafter, the
Town reneged on its agreement and stated that it would not pay the money to Officer Romeo.
The Town never sought to vacate the Remedy Award in Superior Court.

On April 18, 2019, the Union filed charge MUP-19-7277 alleging that the Town was not
complying with the back pay aspect of the arbitrator’s Arbitration Award and Remedy Award.
(Investigator’s Dismissal at 2 n.5.) The Union and Officer Romeo also filed another lawsuit in

Suffolk Superior Court, Winthrop Police Brotherhood, Local 421 et al. v. Town of Winthrop,

Civ. Act. No. 19-1566E (Suffolk Super. Ct.), alleging breach of contract, contempt of court, and
seeking to confirm the Remedy Award. The Town did not remit the agreed-upon $530,000 to
Officer Romeo until July 2019. (Investigator’s Dismissal at 2-3 n.5.)°

Officer Romeo moved the DLR to revive charges MUP-14-4210 and MUP-15-4652 on
March 2, 2016, shortly after the Arbitration Award issued. The DLR continued to hold those
charges in abeyance until August 15, 2018, when it referred them to mediation. The mediation
took place on July 23, 2019, and did not result in a settlement. (Investigator’s Dismissal at 2.) On
August 9, 2019, the DLR finally allowed Officer Romeo’s motion to revive the charges. On July
27, 2020, the CERB reversed the Investigator’s dismissal of the charge and directed the DLR to
issue a complaint. (CERB Decision on MUP-14-4210 and MUP-15-4652, Exhibit F.) The parties

are in the process of scheduling a hearing on those charges.

? Once the Town remitted the payment to Officer Romeo, the Union withdrew MUP-19-

7277. (Investigator’s Dismissal at 2-3 n.5.) Prior to the dismissal, Officer Romeo moved to
intervene in that charge in order to challenge the retaliation that he suffered by not being returned
to all of his duties, but the DLR denied his motion because he could pursue those charges in the
instant charge instead.
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Officer Romeo’s civil suit alleging retaliation in violation of the Massachusetts Law
Against Discrimination remains pending and is set for trial in April 2021.

C. The Town Retaliates Further Against Officer Romeo

Upon returning Officer Romeo to his job, the Town refused to assign him to his previous
duties as CJIS Representative, which caused Officer Romeo to lose approximately 50 hours of
compensatory time per year. (CERB Decision on MUP-19-7261 at 2-3, Exhibit G.) These duties
consisted of certification and maintenance of the CJIS system and of confidential passwords.
(CERB Decision on MUP-19-7261 at 3, Exhibit G.) Likewise, the Town refused to return him to
his detail maintenance duties, which consisted of adjusting detail hours, scheduling details, and
following up on collections for details that were not paid. (CERB Decision on MUP-19-7261 at
3, Exhibit G.) As a result of the Town’s refusal to return these detail duties to Officer Romeo, he
has lost 48 “Kelly hours” per year, despite the fact that the arbitrator specifically ordered the
Town to make him whole. (CERB Decision on MUP-19-7261 at 3, Exhibit G.; Arbitration
Award at 24, Exhibit H.)

Officer Romeo filed Charge MUP-19-7261 in order to challenge this retaliatory conduct,
but on March 13, 2020, Investigator Sorokoff issued a decision holding that there was no
probable cause that this conduct by the Town violated the Law, because Officer Romeo could
not establish that the Town’s conduct was motivated by unlawful retaliatory animus. (CERB
Decision on MUP-19-7261 at 3-4, Exhibit G.) Officer Romeo appealed Investigator Sorokoff’s
decision to the CERB, which reversed the decision with respect to the CJIS Representative
position. (CERB Decision on MUP-19-7261 at 4-5, Exhibit G.) The CERB described the Town’s
explanations for its actions as “trivial.” (CERB Decision on MUP-19-7261 at 5, Exhibit G.)

D. Dispute Over Promotional Examinations and Eventual Promotion

11



Almost as soon as Officer Romeo was returned to the Town’s payroll, he requested to sit
for a promotional examination for sergeant. Although the Town held a sergeant promotional
examination on April 3, 2018 (prior to Officer Romeo’s reinstatement), an order in Officer
Racow’s lawsuit compelled the Town to permit her to take a makeup examination on October 25,
2018. (Investigator’s Dismissal at 2; CERB Decision on MUP-19-7261 at 3 n.3, Exhibit G.) On
July 23, 2018, a day after Officer Romeo was reinstated to payroll, he sent a letter to Chief
Delehanty expressing interest in sitting for the makeup sergeant’s promotional examination.!°
The Town did not agree to allow him to sit for the examination until September 13, 2018, and the
Town did not provide Officer Romeo with the study materials until September 14, 2018. As a
result, Officer Romeo had 49 days to prepare for the examination despite the fact that officers in
Winthrop are typically provided 90 days or more to prepare. Officer Romeo sought a preliminary
injunction in his civil suit seeking to delay the examination to December 13, 2018, which the
court denied. Nevertheless, Officer Romeo sat for the October 25, 2018 examination, passed, and
was third on the civil service list. In early 2018, the Town had posted a provisional sergeant
position. When it became clear that Officer Romeo was the most-senior officer who applied for
the provisional sergeant’s position, the Town opted not to fill it. A permanent sergeant’s position
became open, and on December 8, 2019, Officer Romeo was finally promoted to sergeant.
(Investigator’s Dismissal at 2.).

E. The Shift Bidding Process and Related Retaliation Against Romeo

The Town had little choice but to promote Officer Romeo given the fact that he was first

on the Civil Service list at the time the permanent sergeant’s position became open — if the Town

10 These facts are briefly referenced in the Investigator’s Dismissal at 2. Officer Romeo

presented them in more detail during the In-Person Investigation. Additionally, these facts are
supported by their inclusion in the Investigator’s Dismissal of MUP-19-7261, which Officer
Romeo can provide upon request.

12



had not, it would have risked obvious vulnerability to a claim of retaliation. The Town instead
employed a subtler form of retaliation — forcing Officer Romeo to work on the night shift despite
the fact that he is one of the most senior members of the Department. (Investigator’s Dismissal at
5.) The Town accomplished this goal by using an interpretation of “seniority” for the purpose of
shift bidding that violated the collective bargaining agreement.

The collective bargaining agreement that was in place at the time of the shift bid in
question states specifically that “[s]eniority is defined as the length of continuous full-time
employment in the Winthrop Police Department.” (Patrol Officer and Sergeants CBA, Article
XXXIII, Exhibit A.) This language stands in stark contrast to that within the Lieutenant’s
collective bargaining agreement, which stated “[t]he seniority of Lieutenants shall date from the
time of their promotion to such rank.” (Lieutenants CBA, Article XXXII, Exhibit B.)
Nevertheless, ten (10) days after the Town promoted Officer Romeo to the rank of sergeant,
Deputy Chief Goodwin issued General Order 19-09, which set forth the methodology for the
upcoming shift bid, which would determine each officer’s shift for the following year. (General
Order 19-09, Exhibit D.) The General Order stated that “[a]ll Sergeants not assigned to a special
assignment shall bid their shift according to in rank seniority.” (General Order 19-09, Exhibit D.)
Having wielded this exact same method of retaliation against Nancy Dalrymple when she was
promoted to sergeant in 2014, the Town knew that using this method of determining seniority
would result in Officer Romeo’s assignment to the night shift, since he was the newest sergeant
and therefore had the least in-rank seniority. If the Town had abided by the collective bargaining
agreement and used departmental seniority rather than in-rank seniority, Officer Romeo would
not have been placed on the night shift, as he was one of the most senior officers in the

Department. (Investigator’s Dismissal at 5.)
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The Department implemented the shift bidding process in 2006, and at that time,
seniority was determined by the overall time spent in the department. (Investigator’s Dismissal at
5;2007-2009 Shift Bid Memos, Exhibit C.) While the Investigator incorrectly asserts that neither
party submitted evidence as to how seniority was determined between 2010 and 2013, Officer
Romeo and Officer Dalrymple both explained that departmental seniority was the norm until the
Chief used in-rank seniority for shift bidding in early 2014 in order to retaliate against Officer
Dalrymple when the Town promoted her to sergeant at the direction of the MCAD. (Dalrymple
MCAD Decision, Exhibit I.)

During the In-person Investigation, Officer Dalrymple explained that in April 2014, she
was reassigned to an overnight shift, which she grieved on April 4, 2014. (Town’s Exhibit 3;
Investigator’s Dismissal at 3.) Then on June 2, 2014, the Department issued a memo regarding
the procedure for the July/August 2014 shift bid, which stated “[i]n order to expedite the process
every officer not assigned to a specialty shall bid their shift according to in rank seniority . . ..”
(Investigator’s Dismissal at 3; Town’s Exhibit 2.) This memo reflected the first time that in-rank
seniority was used for the purposes of shift bidding, and the change was adopted in order to

retaliate against Officer Dalrymple — in other words, to ensure that she as a new sergeant would

be assigned to an undesirable shift.!!

1 The Town’s argument that the in-rank seniority policy had been in place for shift bidding

since 2005 is nonsensical and wrong, given the fact that the shift bidding process was not even
implemented until 2006. The Departmental Rule that the Town relies on in making this argument
by its own terms concerns seniority for the purposes of determining seniority when officers are
assigned to an “investigation, case, or detail” or the Incident of Command when officers arrive
on the scene of an emergency. (Town’s Exhibit 1.) This regulation simply has nothing to do with
shift bidding.

The Town and the Investigator also made much of the fact that the MCAD found no
probable cause for Dalrymple’s subsequent retaliation claim since the in-rank seniority policy
was in place since 2005, but again the MCAD was just factually incorrect. (Investigator’s
Dismissal at 4 n.6.) Moreover, a Lack of Probable Cause Finding by MCAD is “not a final order

14



Officer Dalrymple grieved that change to the shift bidding seniority calculation
methodology on June 12, 2014. (Dalrymple Grievance, June 12, 2014.) The Town denied her
grievance, and Officer Romeo as union president demanded arbitration in November 2014.
(Investigator’s Dismissal at 4.) However, Officer Romeo was placed on administrative leave in
December 2014 and then terminated in January 2015, before the grievance was actually
arbitrated. (Investigator’s Dismissal at 4.) After Officer Romeo was terminated, officers who
were friendly to the Chief took control of the Union and withdrew the grievance, and as such, the
issue was never resolved. (Investigator’s Dismissal at 4.) Thereafter, the in-rank seniority issue
ceased to be an issue, because as Officer Dalrymple explained, personnel changes and
reassignments caused there to no longer be a difference between the officers who had the highest
seniority in the Police Department and the officers who had the highest in-rank seniority.”
(Investigator’s Dismissal at 4 n.8.)

It was not until Officer Romeo was promoted to sergeant that the Chief once again used
in-rank seniority to deny a more desirable shift to an officer with greater seniority within the

department than his in-rank peers. (Investigator’s Dismissal at 4.) Indeed, Officer Romeo had

issued by the full commission in an adjudicatory proceeding.” See Zannerini v. Massachusetts
Commission Against Discrimination, 74 Mass. App. Ct. 1119, at *2 (2009). Indeed, G.L. c.
151B, § 9 permits individuals who have received a Lack of Probable Cause finding to file an
independent claim in Massachusetts Superior Court. See id. Furthermore, courts address such
complaints de novo, and as the First Circuit has explained, the probative force of findings by the
administrative agencies that investigate complaints related to discrimination “varies
considerably” from case to case. See Hilton v. Wyman-Gordon Co., 624 F.2d 379, 383 (1st Cir.
1980). Officer Dalrymple explained during the In-Person Investigation in this case that she chose
not to pursue her MCAD claim in court because by that point, she had been placed in a different
shift, and she was nearing retirement age. Tellingly, Officer Dalrymple had actually filed an
MCAD charge in the late 90s, received a Lack of Probable Cause finding, and nevertheless
prevailed in superior court and then in a reported Appeals Court decision. See Dalrymple v.
Town of Winthrop, 50 Mass. App. Ct. 611, 612-22 (2000). As such, the MCAD finding in this
instance cannot be treated as dispositive.

At the very least, this question is one of fact that must be resolved at a hearing.
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more seniority within the Department than other sergeants, but he was nevertheless at the bottom
of in-rank seniority and was assigned to the night shift as a result. (Investigator’s Dismissal at 5.)
Further demonstrating the fact that the use of in-rank seniority violated the operative
collective bargaining agreement, the Town then proposed a Memorandum of Agreement
adopting in-rank seniority for shift bidding, and the Union (still controlled by officers friendly to
the Chief) agreed. (Memorandum of Agreement § 5, Exhibit E.)
III. ARGUMENT
The Investigator incorrectly concluded that Officer Romeo failed to demonstrate probable
cause that (1) the Town took an adverse action against Officer Romeo when it forced him to take
the night shift; and (2) the Town was motivated by unlawful retaliatory animus when it used a
seniority system for the purposes of shift bidding that violated the collective bargaining
agreement. The DLR is empowered to dismiss a charge of prohibited practice on a finding that

there is no probable cause to believe that a violation of the law occurred. See Quincy City Hosp.

v. Labor Relations Com’n, 400 Mass. 745, 748 (1987). The phrase “probable cause” is defined

as “such a state of facts in the mind of the . . . [Investigator] as would lead a [person] of ordinary
caution and prudence to believe, or entertain an honest and strong opinion” that a violation of the

law could have occurred. Massachusetts Correction Officer Federated Union v. Labor Relations

Com’n, 54 Mass. App. Ct. 1114, at *2 n.3 (2002) (internal citations omitted). The probable
cause standard is a relatively modest burden, where the DLR need only determine “that there is

probable cause to believe the conduct could violate the law.” See In the Matter of Mahar

Teachers Association and Michael Magee, MUPL-14-3671, CERB Decision on Appeal of

Hearing Officer Decision, 2017 WL 930092, at *5 n.16 (Feb. 28, 2017) (emphasis added).

Furthermore, it is not the Investigator’s role to make ““a prejudgment of the merits.” Id. (citing
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School Committee of Stoughton v. Labor Relations Comm’n, 4 Mass. App. Ct. 262, 272-73

(1976); additional citations omitted).

To establish a prima facie case of retaliation, the charging party must show that: (1) the
employee engaged in concerted activity protected by Section 2 of the Law; (2) the employer
knew of the concerted, protected activity; (3) the employer took adverse action against the

employee; and (4) the employer’s action was motivated by a desire to penalize or discourage the

protected activity. City of Holyoke, 35 MLC 153, 156, MUP-04-4503 (Jan. 9, 2009); Town of

Carver, 35 MLC 29, 47, MUP-03-3094 (June 30, 2008); City of Boston, 35 MLC 289, 291,

MUP-04- 4077 (May 20, 2009); Town of Clinton, 12 MLC 1361, 1365, MUP-5659 (Nov. 9,

1985).

Only the third and fourth elements are at issue, and Officer Romeo will address each in
turn.

A. The Town Took and Adverse Action Against Officer Romeo

The Investigator erred by concluding that Officer Romeo’s assignment to the night shift
was an adverse employment action. Despite conceding that the night shift was less desirable for
Officer Romeo, the Investigator somehow also faulted Officer Romeo for not providing evidence
that “Romeo’s new shift was a less preferable shift.” (Investigator’s Dismissal at 7.) Officer
Romeo explained that the night shift was less preferable to him, and the very fact that it was the
shift that resulted from his low in-rank seniority demonstrates that it was less preferable to the
other sergeant’s as well.

An “adverse employment action” is some personnel action by the employer that

materially disadvantages an employee in some way. City of Holyoke, 35 MLC 153, 156,

MUPO054503 (CERB Jan. 9, 2009). The Investigator appears to believe that unless Officer
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Romeo could show that he received a lower salary or less overtime as the result of taking the
nightshift, then his assignment to the nightshift cannot comprise an adverse employment action.

(Investigator’s Dismissal at 7.) The Investigator relied on In re Board of Higher Education, 43

MLC 148, 2016 WL 7094056, at *11 (CERB Nov. 30, 2016), but that case is easily
distinguishable. There is an obvious and common sense difference between being put on the
night shift, as was the case here, and simply not getting to teach a preferred course schedule, as

was the case in Board of Higher Education. See id. Indeed, placement on the night shift

inherently materially disadvantages an employee because it impacts sleep, family life, and even
safety.

Under analogous retaliation provisions of discrimination statutes, courts around the
country have held that an employee’s transfer to the night shift can constitute an adverse
employment action. As the Sixth Circuit explained in the context of Title VII, “inconvenience
from a less favorable schedule can render an employment action ‘adverse’ even if the
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employee’s responsibilities and wages are left unchanged.”” Ginger v. District Columbia, 527

F.3d 1340, 1344 (D.C. Cir. 2008). “A shift assignment that makes normal life difficult for an

employee may constitute an adverse employment action.” Tanaka v. Department Accounting and

General Services, 2011 WL 1598718, at *6 (D. Hawaii April 27, 2011) (internal citations

omitted). Indeed, the court in Freedman v. MCI Telecommunications Corp., 2255 F.3d 840,

(D.C. Cir. 2001), explained that “[i]t is hard to say that transfer to the night shift would not
constitute such a change, at least in conditions or privileges” that would render such a transfer an
adverse employment action.

For example, in Ginger the Sixth Circuit held that switching police officers from a

permanent night shift to a rotating shift was an adverse employment action because it “severely
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affected their sleep schedules and made it more difficult for them to work overtime and part-time

day jobs.” Ginger, 527 F.3d at 1344. Similarly, in Spees v. James Marine, Inc., 617 F.3d 380,

392 (6th Cir. 2010), the court held that assignment to the night shift was an adverse employment
action despite the fact that the employee testified only briefly that she was not happy with it
because of how it affected her family. Numerous other courts have similarly held that a switch to
an undesirable schedule can constitute an “adverse employment action” in support of a

retaliation claim. See, e.g., Mondzelewski v. Pathmark Stores, Inc., 162 F.3d 778, 788 (3d Cir.

1998) (“Assigning an employee to undesirable schedule can be more than a ‘trivial’ or minor

change in the employee’s working conditions.’”’); Hamilton v. Rogers, 791 F.2d 439, 441 (5th

Cir. 1986) (holding that evidence was sufficient to uphold a claim of Title VII retaliation based

on retaliatory assignment to the night shift); Isley v. Aker Philadelphia Shipyard, Inc., 191 F.

Supp. 3d 466, 472 (E.D. Pa. June 9, 2016) (finding a plaintiff had established a prima facie case
of retaliation under Title VII where his transfer to the night shift shortly after he made

complaints was a retaliatory adverse action); Khan v. Cook County, 1996 WL 432410, at *2

(N.D. III. July 30, 1996) (considering “whether a change to the night shift is a minor or material
change in working conditions” such that it could constitute retaliation under the Americans with

Disabilities Act (“ADA”) and holding that it could be a material change); Maddox v. County of

San Mateo, 746 F. Supp. 947, 953 (N.D. Cal. 1990) (where a plaintiff alleged retaliation under
Title VII and California Fair Employment and Housing Act (“FEHA”) based in part on the
employer’s refusal to transfer the plaintiff from the graveyard shift, the refusal was treated as an
adverse action).

Furthermore the DLR has routinely found that even minor retaliatory changes in schedule

constitute adverse employment actions. See, e.g., In the Matter of Com., of Massachusetts,
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Secretary of Administration and Finance, SUP-10-5606, 2014 WL 3347900, at *18 (Davis,

Hearing Officer June 3, 2014) (rejecting the Commonwealth’s argument that a threat to alter the
employee’s work schedule was not an adverse action, “because it changed [the employee’s] work
hours to 8:00 a.m. to 4:30 p.m., and prior to that date, he had regularly worked from 7:30 a.m. —

4:00 p.m.”), reversed on other grounds in In the Matter of Com., of Massachusetts, Secretary of

Administration and Finance, 2015 WL 4709537, at *3-7 (CERB July 31, 2015); In the Matter of

Southbridge School Committee, MUP-06-4762, MUP-07-5010, 2014 WL 495238, at *18

(Hatfield, Hearing Officer Jan. 31, 2014) (Under the adverse action standard . . . , changing [the
employee’s] class schedule and placing her on paid administrative leave constitute adverse
actions.”).

Here, as a matter of common sense, placement on the night shift does affect Officer
Romeo’s family life as well as the ability to work overtime details. Although the parties did not
delve in great detail to the impact the night shift has had on Officer Romeo during the In-person
Investigation (as Investigator Sorokoff’s questioning focused on other aspects of the alleged
retaliation), the impact would be further developed in a hearing. Officer Romeo’s entire sleep
schedule has been flipped, which unavoidably impacts his relationship with his wife. Moreover,
most overtime details are scheduled for day shifts. If Officer Romeo were to work those daytime
details, his sleep would be even more significantly impacted than it already has been by simple
virtue of being switched to the night shift. Investigator Sorokoff once again treated the In-person
Investigation as if its goal were to make a determination on the merits, deciding a disputed

question of fact on the merits — whether or not the night shift materially disadvantaged Officer
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Romeo — as if it the case was at the hearing stage.'?> Her conclusion should be reversed so that the
materiality of the change to Officer Romeo’s can be fully fleshed out through his testimony in a
hearing.

B. The Town was Motivated by Retaliatory Animus

The second element at issue here is whether the Town’s action was motivated by a desire
to penalize or discourage the protected activity. Crucially, as many Massachusetts courts and
courts around the country have observed, the question of retaliatory motive is fact-intensive and

rarely appropriate for disposition absent an evidentiary hearing or trial. See, e.g., Blare, 419

Mass. at 439 (“The ultimate question of the defendants’ state of mind is elusive and rarely
established by other than circumstantial evidence . . . which requires the jury to weight the

credibility of conflicting explanations of the adverse . . . decision.”); Walsh v. City of Worcester,

89 Mass. App. Ct. 1128, at *3 (2016) (“A claim of pretext or retaliation is a fact intensive one.”);

Santiago-Ramos v. Centennial P.R. Wireless Corp., 217 F.3d 46, (1st Cir. 2000) (“[C]ourts

should exercise particular caution before granting summary judgment for employers on such

issues as pretext, motive and intent”); Wright v. Murray Guard, Inc., 455 F.3d 702, (6th Cir.

2006) (“Inquiries regarding what actually motivated an employer’s decision are very fact
intensive and thus will generally be difficult to determine at the summary judgment stage.”);

Singfield v. Akron Metro Hous. Auth., 389 F.3d 555, 564 (6th Cir. 2004) (explaining that “in

discrimination and retaliation cases, an employer’s true motivations are particularly difficult to
ascertain, . . . thereby frequently making such factual determinations unsuitable for disposition at

the summary judgment stage.”).

12 The Investigator also relied on City of Boston, 35 MLC 289, 291 (May 20, 2009), but in
that case, the “adverse action” was merely an added responsibility for a Boston Public Library
employee to oversee couriers as they counted cash to be taken to the bank — hardly even an
inconvenience.
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As the Investigator correctly acknowledged, retaliatory motive can be established either
through direct evidence, circumstantial evidence, and reasonable inferences drawn from that
evidence. (Investigators Dismissal at 8.) Additionally, “several factors may suggest unlawful
motivation, such as: timing of the alleged discriminatory act in relation to the protected activity,
triviality of reasons given the by employer, disparate treatment, an employer’s deviations from
past practices, or expressions of animus or hostility toward a union or protected activity.” Town
of Blackstone, 46 MLC 109, 118, MUP-17-5940 (Nov. 25, 2019).13

Despite the fact that an employer’s retaliatory motive is a fact-intensive question that
generally cannot be determined without an evidentiary hearing (see supra at 20-21), the
Investigator took it upon herself to do just that without the benefit of any testimony under oath
and without any opportunity for cross-examination. The Investigator accepted the Town’s
explanation for its conduct at face value despite the ample background evidence that could lead
to a plausible inference that the Town used the in-shift seniority to punish Officer Romeo and
saddle him with the night shift.

Since his termination on January 9, 2015, Officer Romeo and the Town have been

13 As the Investigator noted, in a case where a charging party relies on circumstantial

evidence, the CERB uses a tri-partite analysis:

Under this analysis, once the charging party establishes a prima facie case, the employer
may rebut it by producing evidence that a legitimate reason motivated the adverse action.
If an employer produces evidence of a legitimate, non-discriminatory reason for taking
the adverse action, the case becomes one of “mixed motives.” The CERB then considers
whether the employer would have taken the adverse action but for the employee's
protected activity. Suffolk County Sheriff's Department, 27 MLC 155, 160, MUP-1498
(June 4, 2001); Quincy School Committee, 27 MLC 83, 92, MUP-1986 (December 29,
2000). The charging party bears the burden of proving that, but for the protected activity,
the employer would not have taken the adverse action. Athol-Royalston Regional School
Committee, 28 MLC 204, 214, MUP-2279 (January 14, 2002); Town of Athol, 25 MLC
208, 211, MUP-1448 (June 6, 1999).

(Investigator’s Dismissal at 6.)
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engaged in an unrelenting battle consisting of union arbitration, litigation before the superior and
the Massachusetts Appeals Court (and several different cases no less), and charges before the
DLR. Even when Officer Romeo prevailed at his arbitration in February 2016, the Town did not
reinstate him but instead sought to have the Arbitration Award vacated. Even when Officer
Romeo (through the Union) prevailed at the Massachusetts Appeals Court confirming the
Arbitration Award in May 2018, the Town resisted reinstating Officer Romeo to his job until
September 2018. Even when Officer Romeo prevailed at his remedy arbitration and the Town
initially agreed to an amount to pay him in January 2019, the Town reneged on its agreement and
refused to pay him until July 2019 after Officer Romeo and the Union had filed a lawsuit in
Suffolk Superior Court and the Union filed yet another charge of prohibited practice with the
DLR. The Town did not promote Officer Romeo until it had no choice to do so in December
2019, because refusing to do so would have been extremely obvious retaliation. The upshot here
is that the Town has taken every opportunity to punish Officer Romeo for his union activity, and
the Town’s insistence on using in-rank seniority for purposes of shift-bidding — even though it
violated the collective bargaining agreement — fits that pattern. At the very least, this
acrimonious relationship suffices to demonstrate that the Town could have violated the Law and
that a hearing is appropriate. Only after the parties have put on witnesses, with the opportunity
for cross-examination, can the true motivation for the Town’s conduct be sussed out.

Echoing her approach when she wrongfully dismissed Charge MUP-19-7261, which the
CERB recently reversed, the Investigator once again bent over backwards to explain these facts
away. The Investigator argues that the Town used the same seniority formula it has used since
2014 in its December 2019 shift bidding process. (Investigator’s Dismissal at 8.) Of course the

Investigator has chosen to ignore the fact that the Chief implemented the in-rank seniority
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method for shift bidding in 2014 (departing from past practice and in violation of the collective
bargaining agreement) in order to retaliate against Officer Dalrymple for her litigation before
MCAD that resulted in an order for the Town to promote her to sergeant. When Officer Romeo
helped Officer Dalrymple challenge this retaliation by taking it to arbitration, the Town fired
Officer Romeo. With Officer Romeo out of the way, the arbitration was withdrawn. After hard-
fought litigation in a union arbitration and in court, Officer Romeo was reinstated in 2018. In
order to avoid the further appearance of unlawful retaliation (since Officer Romeo was first on
the Sergeants promotional list), the Town promoted him but then used the in-rank seniority
method to ensure that Officer Romeo was assigned to the night shift.!* Officer Romeo’s
promotion was the first time that in-rank seniority actually had an impact since Dalrymple
grieved it in 2014, because between 2015 and 2019, departmental seniority was aligned with in-
rank seniority in the Department. Furthermore, the Town implicitly admitted that the in-rank
seniority method of shift bidding violated the operative collecting bargaining agreement, by
proposing an amendment to the agreement soon after Officer Romeo filed this Charge. The
Investigator’s assertion that “Romeo did not present any evidence that the Town expressed any
animus or hostility toward the Union or Romeo’s protected activity” is thus laughable.
(Investigator’s Dismissal at 8.) Any reasonable finder of fact could conclude that the Town’s
actions reflected unlawful animus because of Officer Romeo’s protected activity.

The Investigator acknowledges that Officer Romeo has engaged in “a lot of protected
activity” but asserts that the Town’s retaliation was not close in time to the protected activity.

(Investigator’s Dismissal at 8.) Officer Romeo was only permitted to take the assessment center

14 The Investigator’s statement that in-rank seniority was applied to all sergeants misses the

point. (Investigator’s Dismissal at 8.) The Town knew that by using that method, it would
specifically disadvantage Officer Romeo, as he was a new sergeant.
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examination for promotion to sergeant because he was reinstated as a result of a union arbitration
and obtained an order to be permitted to take the examination from the arbitrator — even then he
was not provided the study materials for the assessment center within the normal time window.
When the Town finally promoted him on December 8, 2018 (again because it had little other
choice), the Town announced a mere ten (10) days later that it would use the in-rank seniority
method for shift bidding, which would result in Officer Romeo’s being assigned to the night
shift. The promotion was the result of his protected activity, and the Town retaliated ten (10)
days later.

Finally, the Investigator credited the Town’s so-called “legitimate reasons” for its use of
in-rank seniority. The Investigator points to the fact that the Union opted not to arbitrate the
policy when it was implemented in 2014, but that happened purely because the Town
terminated Officer Romeo in order to ensure that he could no longer, as president of the
Union, advocate for Officers Dalrymple and Racow. The Town fired him to ensure that he
could not advance their arbitrations, including the arbitration challenging the in-rank seniority
method of shift bidding, and the strategy succeeded. As such, the Town then wielded the same
retaliatory method of shift bidding when Officer Romeo was later promoted. To say that the
Town was simply sticking to its policy is under such circumstances is utterly disingenuous.

The Investigator wrongly pre-judged the merits on these fact-intensive questions without
any benefit of testimony under oath or cross-examination, and therefore the dismissal was
improper.

IV.  Conclusion
For the reasons mentioned above, the Commonwealth Employment Relations Board

should reverse the dismissal of the Charge and direct the DLR to issue a Complaint.
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July 27, 2020

Thomas Fowler, Esq.

Lichten and Liss-Riordan, P.C.
729 Boylston Street, Suite 2000
Boston, MA 02116

Ferruccio Romeo
9 Hitching Hill Road
Saugus, MA 01906

Howard Greenspan, Esq.
220 Broadway, Suite 304
Lynnfield, MA 01940
Saugus, MA 01906

Re: MUP-14-4210, MUP-15-4652, Town of Winthrop and Ferruccio Romeo

Dear Mr. Fowler, Mr. Romeo and Mr. Greenspan:

On July 9, 2020, the Department of Labor Relations (DLR) consolidated the above
referenced charges of prohibited practice for the Commonwealth Employment Relations
Board’'s (CERB) review. For the reasons set forth below, the CERB finds probable cause
to believe that the Town of Winthrop (Town) violated Section 10(a)(3), and, derivatively,
Section 10(a)(1) of M.G.L. c. 150E when it placed Ferrucio Romeo (Romeo) on
administrative leave in 2014 and terminated him in 2015. The CERB therefore reverses
the dismissal of MUP-14-4210 and remands both matters to the DLR to issue a complaint
consistent with this ruling.

Background

Romeo has been a police officer with the Town’s Police Department for over twenty
years. From December 2004 until February 2015, Romeo also served as the president
of Winthrop Police, MCOP, Local 421, AFL-CIO (Union).

These charges concern the events leading up to Romeo’s termination in January
2015. In or around September 2014, Romeo filed a grievance on behalf of a bargaining
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unit member and posted documents related to that grievance on a bulletin board at the
police station where he worked. On September 12, 2014, Romeo refused requests by
the Town’s human resource director and police chief to remove the posted documents.

On November 24, 2014, Romeo was assigned to a 7:00 a.m. to 3:00 p.m. detail
with the Department of Conservation at a local pump station. That same day, from 10:00
a.m. to 3:00 p.m., Romeo attended a bargaining mediation session at Winthrop Town
Hall. On December 1, 2014, the Town placed Romeo on administrative leave pending an
investigation into his submitting a detail pay slip for the November 24th pump detail while
attending the mediation session. Another employee also attended the mediation while
working a detail but did not submit a pay slip.

On December 12, 2014, Romeo, on behalf of the Union, and in his capacity as
Union president, filed Case No. MUP-14-4210 with the DLR alleging that the Town had
engaged in prohibited practices within the meaning of Sections 10(a)(1), 10(a)(2),
10(a)(3) and 10(a)(4) when it placed him on paid administrative leave.

Around December 18, 2014, the Town held a disciplinary hearing regarding the
charges against Romeo. On January 9, 2015, the Town terminated Romeo for: 1)
falsifying a detail slip, 2) lying during an investigation; and 3) violating various department
rules and regulations.

On January 14, 2015, a DLR Investigator conducted an in-person investigation of
MUP-14-4210." The investigation record, including the dismissal letter, reflects that both
parties had the opportunity to present evidence and make arguments regarding Romeo’s
termination at the investigation. On March 5, 2015, the DLR Investigator dismissed MUP-
14-4210 on grounds that Romeo had not established that the termination was unlawfully
motivated.? The Investigator focused on Romeo’s claim that he had been treated

' Romeo, who is also an attorney, appeared on behalf of the Union during the
investigation. He did not retain counsel until MUP-14-4210 was dismissed.

2 Without additional discussion, the Investigator noted that he dismissed the Section
10(a)(4) allegation under the same analysis that he used with the Section 10(a)(3)
allegation. In a separate discussion, the Investigator dismissed the Section 10(a)(2)
allegation for lack of probable cause to believe that the Town had dominated, interfered,
or assisted in the formation, existence or administration of the Union. He also separately
analyzed and dismissed the independent Section 10(a)(1) allegations pertaining to the
Town’s order that Romeo remove the grievance response from the bulletin board and to
the termination. In his Request for Review, Romeo did not make any arguments
concerning the dismissal of the Section 10(a)(4), 10(a)(2) or independent Section 10(a)(1)
allegations. Instead, he repeatedly argued that the only “reasonable,” or “plausible”
explanation for his termination was his recent Union activity, i.e., supporting the
grievances of the two female police officers and refusing to remove grievance-related
correspondence from the Union bulletin board. We treat these arguments as seeking

2
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differently than another bargaining unit member who attended the same mediation while
also being assigned to a detail. The Investigator dismissed the charge based on his
finding that this officer was not similarly situated to Romeo because he did not submit a
detail pay slip for the day.

On March 16, 2015, Romeo filed a Request for Review of the dismissal with the
CERB, arguing that the Investigator had improperly overlooked several affidavits that he
had submitted during the investigation.®> Romeo argues that those affidavits reflect that
Romeo reasonably believed that the detail he was assigned to was a “roving” detail, which
allowed him to attend the contract negotiations as long as he was available to respond in
the event of emergency; that no one had ever objected to or conducted internal
investigations into officers attending contract negotiations while being assigned to a
detail; and that the discipline imposed differed significantly from the Town’s disciplinary
past practice. The Union had also filed a demand to arbitrate Romeo’s grievance over
his termination and Romeo alternatively asked the DLR to defer the charge to the
arbitration.

On May 21, 2015, before the CERB ruled on the Request for Review, the DLR
granted the request to defer MUP-14-4210 to arbitration. On June 24, 2015, Romeo filed
a separate charge, MUP-15-4652, alleging that his January 9, 2015 termination violated
Sections 10(a)(1), (2), (3), and (4) of the Law and requesting that it be deferred to
arbitration along with MUP-14-4210.4 The DLR granted that request without conducting
an in-person investigation into MUP-15-4652.

On February 26, 2016, an arbitrator issued an award. On March 2, 2016, Romeo
filed a request with the DLR to resume processing both unfair labor practice charges.
charges.On August 19, 2019, after the Town had exhausted its judicial appeal of the
award pursuant to M.G.L. c. 150C, and subsequent mediation efforts were unsuccessful,
the DLR granted Romeo’s request to reopen MUP-14-4210 and MUP-15-4652. On July
9, 2020, the DLR decided to consolidate the matters for the CERB’s review and thus both
cases are now before us.

review of the dismissed Section 10(a)(3) allegation only, and, thus, do not address the
dismissal of the Section 10(a)(2), 10(a)(4), and independent Section 10(a)(1) allegations.

3 Since filing the request for review, Romeo has been represented by counsel.

40n April 4, 2016, in Romeo’s reply to the Town’s opposition to Romeo’s request to revive
both of these charges after the arbitration award issued, Romeo explained that he filed
MUP-15-4652 as a procedural formality because when he filed MUP-14-4210, he did so
in his capacity as Union president. He thus filed MUP-15-4652 in his individual capacity
to ensure that he had standing as an individual to challenge his termination at the DLR.
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Ruling

As a preliminary matter, we clarify what the record on review consists of in these
consolidated matters. As in all pre-complaint dismissals, the record before us on review
of MUP-14-4210 is the investigation record consisting of the charge, the investigation
exhibits, the dismissal letter, the Request for Review and the Town’s response. 456 CMR
15.05(9); 456 CMR 15.08. Because, as the DLR indicated in the show cause letter, MUP-
15-4652 raises an identical issue arising from the same set of facts that Romeo had the
opportunity to raise in MUP-14-4210, i.e., whether the Town’s decision to terminate
Rome was in retaliation for his concerted protected activity in violation of the Law, and
because that issue has already been fully investigated by the DLR, the record in MUP-
15-4652 consists of the charge and the investigation record in MUP-14-4210.°

Turning to the merits, to establish a prima facie case of a Section 10(a)(3) violation,
a charging party must show that: 1) the employee engaged in concerted activity protected
by Section 2 of the Law; 2) the employer knew of the concerted, protected activity; 3) the
employer took adverse action against the employee; and 4) the employer’s action was
motivated by a desire to penalize or discourage the protected activity. Town of Carver,
35 MLC 29, 47, MUP-03-3094 (June 30, 2008). It was uncontested during the
investigation that the Union had established the first three elements of the prima facie
case. The fourth element, unlawful motivation, was contested.

Unlawful motivation can be established by direct evidence or circumstantial
evidence and reasonable inferences drawn therefrom. Suffolk County Sheriff's
Department, 27 MLC 155, 159, MUP-1498 (June 4, 2001). Absent direct evidence of
unlawful motivation, several factors may suggest unlawful motivation, including the timing
of the alleged discriminatory act in relation to the protected activity; the triviality of reasons
given by the employer, or shifting and inconsistent reasons given by the employer;
disparate treatment; an employer's deviation from past practices; or expressions of
animus or hostility towards a union or the protected activity. Town of Carver, 35 MLC at
47.

In his Request for Review in MUP-14-4210, Romeo contended that the
Investigator failed to address the evidence of disparate treatment set forth in the affidavits
from police officers and superior officers that Romeo provided during the investigation of
his charge, including, in particular, statements made by one or more affiants to the effect
that the Town had a longstanding practice of permitting officers to leave fixed details; that
the Police Chief had recently received complaints about officers leaving details but, unlike
the Department’s response to Romeo leaving his detail, had not initiated an internal
investigation, disciplined any officers or issued any communications regarding this issue;
and that over the years, other officers had left their assigned detail location on many
occasions but none had been disciplined or terminated. The CERB agrees that the
affidavits contain these statements and that the Investigator did not address this
information in the dismissal letter. The CERB has further considered statements in some

5 As noted above, on July 9, 2020, the DLR consolidated MUP-14-4210 with MUP-15
4
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of the affidavits, which assert that the discipline that the Town imposed on Romeo was
unduly harsh and disproportionate to the alleged offense. Such evidence of disparate
treatment, coupled with the closeness in time between the Town’s discipline and the
dispute between Romeo and the Town over posting grievance-related materials, provides
probable cause to believe that the Town’s conduct violated Section 10(a)(3) and,
derivatively, Section 10(a)(1) of the Law.

For these reasons, the CERB remands these charges to the DLR to issue a
complaint alleging that the Town’s decision to place Romeo on administrative leave in
December 2014 and its decision to terminate him in January 2015 violated Section
10(a)(3) and, derivatively, Section 10(a)(1) of the Law.

SO ORDERED

Very truly yours,
COMMONWEALTH EMPLOYMENT
RELATIONS BOARD

i F (urtfee.,

MARJORIE F. WITTNER, CHAIR

JOAN ACKERSTEIN, CERB MEMBER
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July 27, 2020

Harold Lichten, Esq.

Thomas Fowler, Esq.

Lichten and Liss-Riordan, P.C.
729 Boylston Street, Suite 2000
Boston, MA 02116

Ferruccio Romeo
9 Hitching Hill Road
Saugus, MA 01906

Howard Greenspan, Esq.
220 Broadway, Suite 304
Lynnfield, MA 01940
Saugus, MA 01906

Re: MUP-19-7261, Town of Winthrop and Ferruccio Romeo

Dear Mr. Lichten, Mr. Fowler, Mr. Romeo and Mr. Greenspan:

Ferruccio Romeo (Romeo) appeals from two aspects of a Department of Labor
Relations (DLR) Investigator’s dismissal of the above-referenced charge of prohibited
practice. After reviewing the investigation record, the dismissal and the parties’
arguments on review, the Commonwealth Employment Relations Board (CERB) affirms
one aspect of the dismissal but remands the other aspect to the Investigator to issue a
complaint consistent with this ruling.

Background

This charge concerns the terms under which the Town of Winthrop (Employer or
Town) reinstated Romeo to his position as a police officer with the Town’s Police
Department, where Romeo has served for over twenty years. Romeo also served as
Union president for eleven years, from December 2004 until February 2015. In that
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capacity, he was involved in contract negotiations and filed grievances. In November
2014, the Town placed Romeo on administrative leave in connection with attending a
contract mediation at the same time he was assigned to work a detail. On January 9,
2015, the Town terminated Romeo. In addition to filing two prohibited practice charges
over the termination, MUP-14-4210 and MUP-15-4652," Romeo filed a grievance.

On February 26, 2016, an arbitrator issued an opinion concluding that the
Employer had not established just cause for Romeo’s termination. The arbitrator reduced
the discipline to a Letter of Warning and ordered Romeo to be made whole for all lost
wages and benefits less offsetting income. The Town filed a complaint to vacate the
award pursuant to M.G.L. c. 150C. The Superior Court overturned the award. The
Appeals Court subsequently reversed the Superior Court decision and upheld the
arbitration award on May 21, 2018.

On July 22, 2018, the Town reinstated Romeo for pay purposes. On September 8,
2018, the Town reinstated him to duty. On January 21, 2019, the arbitrator issued a
remedy award adopting the Union’s position on backpay owed. On April 11,2019, Romeo
filed the instant charge alleging that, since his reinstatement, the Town had violated
Sections 10(a)(3), 10(a)(4) and, derivatively Section 10(a)(1) of the Law by retaliating
against him for his protected activities in four different ways.? On April 18, 2019, the Union
filed MUP-19-7277, alleging that the Town was not complying with the arbitrator’s remedy
award in violation of Sections 10(a)(1), (3) and (5) of the Law. Romeo and the Union also
sought enforcement of the award in Superior Court. After the Town paid Romeo
$530,000, the Union withdrew MUP-19-7277 before the DLR investigated it.

On March 13, 2020, a DLR Investigator dismissed MUP-19-7261 in its entirety.
Romeo filed a timely request for review of two aspects of the charge: 1) that the Town
had failed to reassign him to certain duties that he had been assigned to before being

' In Case Nos. MUP-14-4210 and MUP-15-4652, Romeo filed charges respectively in
his capacity as Union President and as an individual, alleging that the Town’s conduct
violated Sections 10(a)(1)-(4) of the Law. The dismissal letter in this matter provides the
complex procedural background of both these cases. In a ruling issued today, the CERB
remanded both charges to the DLR to issue a consolidated complaint alleging that the
administrative leave and termination violated Section 10(a)(3) and, derivatively, Section
10(a)(1) of the Law. The DLR issued the consolidated complaint today.

2 Romeo’s original charge in MUP-19-7261 alleged that the Town had failed to bargain in
good faith over a successor collective bargaining agreement in violation of Section
10(a)(5), and derivatively Section 10(a)(1) of the Law. The DLR sent a show cause letter
to Romeo on April 19, 2019, advising him that individual employees have no standing to
file charges alleging that an employer has failed to bargain in good faith. On April 26,
2019, Romeo filed an amended charge alleging that the Town violated Sections 10(a)(1)
(3), and (4) of the Law for interference, discrimination and retaliation for his various
protected activities since his “unlawful and retaliatory termination.”

2
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terminated; and 2) that the Town failed to permit him to participate in a Civil Service
examination on December 8, 2018 for promotion to lieutenant.

The first allegation concerned two job duties that Romeo performed before he was
terminated: 1) maintaining the Department of Justice Criminal Information Services
(DCJIS) system; and 2) detail maintenance. Before he was terminated, Romeo earned
“Kelly hours,” a form of compensatory time, for performing these duties. Romeo had
performed the DCJIS duties for fifteen years. After Romeo’s termination, Delehanty
reassigned these duties to a lieutenant, who is in a different bargaining unit. Romeo’s
detail maintenance duties included adjusting hours, scheduling details and following up
on collections for details that were not paid. Pursuant to a 2010 agreement, the Union
was responsible for pursuing collections. After Romeo’s termination, Delehanty assigned
two other bargaining unit employees to adjust the detail hours. Upon reinstatement,
Romeo asked Delehanty to reassign both the detail and DCJIS duties to him. Although
the Chief and the Deputy Chief indicated that they would, they never did and thus, the
officers who had been assigned to these duties after Romeo was terminated continued
to perform them.

The Investigator dismissed the details allegation because she found no direct or
indirect evidence to support the allegation that the Town refused to reassign these duties
to Romeo because of his concerted, protected activity. She noted that the Union was in
charge of collections, and that Romeo had not been the only bargaining unit member
performing the other detail duties. She also found no evidence of disparate treatment or
animus toward Romeo’s Union activities or the Union generally.

The Investigator dismissed the allegations pertaining to DCJIS responsibilities
based on the considerations that het Town raised, i.e., that it had reassigned those duties
in the intervening years and, once Romeo was reinstated, opted to keep those duties in
a different bargaining unit, rather than reassign them to Romeo.

The Investigator dismissed the allegation pertaining to the lieutenant’'s exam on
grounds that M.G.L. c. 31, §59 does not permit persons who have not had one year of
experience as a sergeant to sit for a lieutenant’s exam. Romeo did not directly dispute
this statutory requirement but contended that but for his termination, he would have been
promoted to sergeant, and thus eligible to sit for the lieutenant’s exam. The Investigator
rejected this argument as speculative. She further noted that Romeo had presented no
evidence of disparate treatment, trivial reasons, or evidence of the Town’s animosity
toward the Union or to Romeo’s protected activity.

On review, Romeo argues with respect to the detail duties that the Investigator
failed to consider that, had he not been terminated, he would still have been performing
the detail duties, and the only reason he was not was due to his unlawful termination.
Romeo asserts that the Town’s stated reasons for not reassigning these duties are “red
herrings” because the import of the arbitrator's award was to restore Romeo to the
position he would have been in had he not been terminated. Romeo also notes that the
arbitrator’s remedy award compensated Romeo for these lost duties.

3
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Regarding the lieutenant’s exam, Romeo disputes that it was speculative that he
would have attained sergeant rank had he not been terminated.> Romeo also claims
that, to the extent the Town argues that it could not have permitted Romeo to sit for the
exam, he is still owed damages for losing the opportunity to take the exam and be
promoted.

Ruling

The CERB affirms the dismissal of the portion of the charge relating to Romeo’s
sitting for a lieutenant examination. Romeo does not dispute that Civil Service Law,
M.G.L. c. 31, §59, states that only employees who have served for a least a year in the
next lower rank, sergeant, are eligible to take the lieutenant's exam. Romeo was not a
sergeant as of December 2018, when the exam was held. Furthermore, Romeo appealed
the Town’s decision and the Civil Service Commission denied it. Under these
circumstances, given the statutory prohibition on his taking the exam, even assuming that
Romeo could establish a prima facie case of a Section 10(a)(3)/Section 10(a)(4) violation,
Romeo could not establish that but for his Union or DLR activity, the Town would have
allowed Romeo to sit for the exam.*

We reach a different conclusion regarding the Town’s failure, upon request, to
reinstate Romeo to his former DCJIS duties. As the Investigator explained, to establish
a prima facie case of a Section 10(a)(3) or Section 10(a)(4) violation, the charging party
must demonstrate that (1) the employee engaged in concerted activity protected by
Section 2 of the Law; (2) the employer knew of the concerted, protected activity; (3) the
employer took adverse action against the employee; and (4) the employer's conduct was
motivated by a desire to penalize or discourage the protected activity. Town of Carver,
35 MLC 29, 47, MUP-03-3094 (June 30, 2008). It is undisputed that Romeo’s protected
concerted activity in this case includes not only his pre-termination protected conduct as
Union president, but numerous post-termination events of which the Town was aware,
including the Union’s and his involvement in the arbitration proceeding and its aftermath,
and the various prohibited practice charges both he and the Union filed arising out of the
termination.

The only disputed aspect of Romeo’s prima facie case is the fourth element,
unlawful motivation. In the absence of direct evidence, unlawful motivation may be
established through circumstantial evidence and reasonable inferences drawn from that

3 Romeo argues that the CERB should presume he would have been promoted because
he sat for a make-up sergeant exam on October 25, 2018, ranked third on the list despite
having less time to study than other officers, and was promoted to sergeant on December
8, 2019.

4 Romeo’s assertion that he should, at a minimum, be compensated for his inability to
take the exam because he would have been eligible to take it had he not been terminated
is a remedy issue arising out of his termination and not properly raised in this proceeding.
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evidence. Id. at 48. Several factors may suggest unlawful motivation, including, among
other things, the triviality of reasons given by the employer. Id.

Here, the Town’s main reason for not reinstating Romeo to the DCJIS duties is
that they were already assigned to a lieutenant, and that the arrangement was “working
well.” This is a trivial explanation because it fails to explain why the Town could not or did
not return these duties to Romeo who, prior to his termination, had performed them for
fifteen years. The Town also claims that the arbitration award did not require it to restore
all of Romeo’s former duties. This too is a trivial explanation because, as the Union
correctly notes on review, the point of a make-whole remedy is to restore the situation as
nearly as possible as that which existed prior to the wrongful conduct. Newton School
Committee v. Labor Relations Commission, 388 Mass. 557, 576 (1983) Although, as the
Investigator points out, it is true that Romeo failed to present any evidence that the Town
treated him differently than other bargaining unit members in not reassigning him to these
duties, there is no evidence that any other similarly-situated bargaining unit members
existed. Thus, where it is to be expected that an employer will reassign the duties of a
terminated employee, the triviality and paucity of the Town’s explanation for not restoring
those duties to Romeo, after an arbitrator found no just cause for the termination, provides
probable cause to believe that they were not restored to retaliate against Romeo for the
variety of protected, concerted activity that he has engaged in since 2014 in violation of
Sections 10(a)(4), 10(a)(3) and, derivatively, Section 10(a)(1) of the Law. We otherwise
summarily affirm the Investigator’s decision regarding the detail duties for the reasons set
forth in the dismissal letter.

Conclusion

The CERB affirms the dismissal of that part of MUP-19-7261 alleging that the Town
violated Section 10(a)(4), Section 10(a)(3) and, derivatively, Section 10(a)(1) by not
permitting Romeo to sit for the lieutenant's exam or reassigning him certain detail
maintenance duties upon his reinstatement to duty. The CERB remands the allegation
that the Town violated Section 10(a)(4), Section 10(a)(3) and, derivatively, Section
10(a)(1) pertaining to the reinstatement of Romeo’s DCJIS duties to the DLR to issue a
complaint consistent with its ruling.

Very truly yours,
COMMONWEALTH EMPLOYMENT
RELATIONS BOARD

i F (e

MARJORIE F. WITTNER, CHAIR
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JOAN ACKERSTEIN, CERB MEMBER

APPEAL RIGHTS®

Pursuant to the Supreme Judicial Court’s decision in Quincy City Hospital v. Labor
Relations Commission, 400 Mass. 745 (1987), this determination is a final order
within the meaning of M.G.L. c. 150E, § 11. Any party aggrieved by a final order
of the Board may institute proceedings for judicial review in the Appeals Court
pursuant to M.G.L. c.150E, §11. To claim such an appeal, the appealing party
must file a Notice of Appeal with the Commonwealth Employment Relations
Board within thirty (30)

5> These appeal rights pertain to the CERB’s affirmance of the dismissed
allegations in MUP-19-7261 only. A remand to issue a complaint is not a final
order within the meaning of Section 11 of the Law.

6
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COMMONWEALTH OF MASSACHUSETTS
COMMISSION AGAINST DISCRIMINATION

MCAD and NANCY DALRYMPLE,

Complainants
V. Docket Nos.: 02-BEM-03751
05-BEM-01174
TOWN OF WINTHROP, 05-BEM-02944
Respondent

Appearances. Jonathan J. Margolis and Beth R. Meyers, Esgs. For Complainant
Michelle Randazzo and Peter E. Montgomery, Esgs. For Respondent

DECISION OF THE HEARING OFFICER

|. PROCEDURAL HISTORY

On November 7, 2002, Nancy Darymple (“Complainant”) filed a complaint with
the Massachusetts Commission Against Discrimination (“MCAD”) charging that the
Town of Winthrop discriminated against her on the basis of gender and retaliated against
her for filing prior complaints alleging discrimination.? On April 28, 2005, Complainant
filed additional charges of gender discrimination and retaliation against the Town of
Winthrop and individually-named respondents.®> On November 4, 2005, Complainant
filed athird charge of gender discrimination and retaliation against the Town of Winthrop
and individually-named respondents.* A lack of probable cause finding wasissued in the

first complaint on March 11, 2004 but was reversed after appeal on September 30, 2005.

! At the commencement of the public hearing, the parties agreed to release the individual respondents from
the case.

2MCAD Docket No. 02-BEM-03751.

¥ MCAD Docket No. 02-BEM-01174.

* MCAD Docket No. 05-BEM-02944



On December 21, 2007, apreliminary disposition was issued in the second complaint in
which the claims against individuals David Goldstein, Richard DiMento and Virginia
Wilder were found to lack probable cause but the claims against the Town were found to
have probable cause. A probable cause finding was issued by the Investigating
Commissioner in the third complaint on September 2, 2010.

The cases were certified for a public hearing on January 28, 2008, February 10,
2009, and August 23, 2011, respectively. It was determined that the matters would be
consolidated and heard together. The public hearing commenced on July 8, 2013 and
continued on July 9, 11 and 15, 2013. On the first day of hearing, Complainant moved to
dismiss claims against individually-named Respondents Virginia Wilder, Martin O’ Brien,
Brian Perrin, and Susan Bolster. The motion was granted.

The following witnesses testified at the public hearing: Complainant, Michael
McManus, Virginia Wilder, Stephen Rogers, Paul Del_eo, Susan Bolster, Frank Scarpa,
and Ronald Vecchia. The parties submitted Joint Stipulations of Fact and forty-nine (49)
agreed-upon exhibits. In addition, Complainant submitted five (5) additional exhibits and
Respondent submitted three (3) additional exhibits. Two (2) chalks pertaining to Paul
Del eo’s promotion to lieutenant were also submitted.

Based on all the relevant, credible evidence and the reasonable inferences drawn
therefrom, | make the following findings and conclusions.

I1._FINDINGS OF FACT

1. Complainant became a permanent police officer in the Town of Winthrop in
1982. Transcript | at 27. For anumber of years she was the only woman on the

force. Transcript Il at 42. Complainant has a Bachelor of Arts degree and a



Master of Science degree in the fields of political science and criminal justice
administration. She attended the police academy and holds certificates of
completion in areas of first aid, fingerprinting, breathalyzer operation, and
investigation of sex offenses. At various times during her tenure with the
Winthrop Police Department, she was the police union vice president and member
of the police union executive board. At the time of public hearing she was the
second most senior member of the Department. Only Lieutenant Frank Scarpa
had more seniority. Joint Exhibit 11.

. Prior to January 1, 2006, the Winthrop police chief reported to the Winthrop
Board of Selectmen which functioned as the Appointing Authority for the
Winthrop Police Department. The chief could not hire or promote without the
Board' s approval. Transcript |1 at 94. Although the Board of Selectmen was
technically the Appointing Authority, it deferred to the Chief’ s recommendations
regarding the appointment and promotion of police personnel. The Board of
Selectmen was a part-time entity administered by an executive secretary. Virginia
Wilder served as the Board' s executive secretary from 1989 to January 1, 2006.
Wilder was the conduit between department heads and the Board of Selectmen.
She knew about litigation brought by Complainant against the Town, attended
Complainant’sjury trial against the Town, and testified at the MCAD in regard to
previous claims brought by Complainant. Transcript Il at 162-167. On January 1,
2006, the Town changed to atown council form of government and abolished the

Board of Selectmen. Transcript Il at 93.



3. The Winthrop Police Department operates under the provisions of Massachusetts
civil servicelaw. Joint Stipulation 35. In 1987, Complainant took, but did not
pass, acivil service examination for promotion to police sergeant. Transcript | at
36.

4. 1n 1989, Complainant filed an MCAD complaint alleging that she was treated
differently from other members of the Winthrop Police Department in regard to
such matters as executing arrest warrants and participating in drug raids. The

charge went to public hearing and resulted in an award of $25,000.00 in damages

and an additional award for attorney’sfees. See Dalrymple v. Town of Winthrop,
15 MDLR 1473 (1993). The award was upheld on appeal. See Town of

Winthrop v. MCAD and Dalrymple (Suffolk, ss, CA 965667C, November 1998,

Cratdley, J), affirmed Town of Winthrop v. Dalrymple and another,

Memorandum and Order pursuant to Appeals Court Rule 1:28 (Doc. No. 99-P-
280, December 28, 2000).

5. Between 1990 and 1991, Complainant brought several additional chargesto the
MCAD pertaining to a shift reassignment, the omission of her namein regard to
firearm recertification, and the refusal to reassign her to the station during her
second pregnancy.

6. In August of 1992, Complainant was terminated from her position as police
officer for “conduct unbecoming” in regard to her alleged refusal to return to
work after aleave of absence following her second pregnancy and her efforts to
extend the leave based on a doctor’ s note addressing problems with her hands (a

work-related injury to one hand and pregnancy-related tendonitis in the other).



Chief Angelo LaMonicainitiated the termination. Complainant appealed to the
Civil Service Commission and, after being out of work for almost three years, the
Civil Service Commission in 1995 ordered Complainant reinstated with back pay
upon amedical determination that she wasfit to return to duty. Transcript | at 27-
28.

In 1995, Complainant filed a complaint with the MCAD for gender discrimination
and retaliation arising out of her dismissal from the police force. The case was
removed to Suffolk Superior Court (Docket No. 95-4248B). Following trial, a
jury awarded Complainant damages in the amount of $575,000.00 for
compensatory and punitive damages against the Town of Winthrop and
individually against former Police Chief LaMonica. The verdict was upheld on

appeal. See Dalrymplev. Town of Winthrop, 50 Mass. App. Ct. 611 (2000). The

Supreme Judicial Court subsequently denied further appellate review. Joint
Stipulation 58. The judgment was common knowledge within the Town of
Winthrop and its police department. Transcript 11 at 115, IV at 11, 28-29.

In 1995, Complainant took a civil service examination for sergeant and placed
third on the list for promotion to sergeant. Transcript | at 36. The Town
promoted the top two patrol officers to sergeant off the eligible list. Respondent’s
Exhibit 2 (arbitration decision at p. 2); Transcript | at 37.

. On October 23, 1999, Complainant again took acivil service examination for
sergeant. Complainant placed first on the March 23, 2000 eligible list.
Complainant’s Exhibit 1; Transcript | at 37; Respondent’ s Exhibit 2 (arbitration

decision at 2). It iscustomary in the Town of Winthrop Police Department to



10.

11.

select the first candidate on the eligible list to fill avacancy unlessthereisavalid
reason for bypass in which case the Chief must provide a written justification for
the bypass. Goldstein Deposition at 45.°

In December of 2000, Michael McManus became chief of the Winthrop Police
Department. Transcript 11 at 92. He had previously been alieutenant. Transcript
Il at 51. Prior to his appointment as chief, there were four lieutenants and five
sergeants. Transcript |1 at 103. There had been five sergeants in the Department
since at least 1995. Transcript 111 at 49. After his appointment, there were three
lieutenants (Perrin, Scarpa, and Lessard) and five sergeants (Del.eo, Femino,
Hickey, Scholwin, and Diaz). Chalk A; Transcript | at 176; Transcript |1 at 69,
104.°

In 2001, the Town paid Complainant $784,633.96 in compensatory and punitive
damages and interest in fulfillment of the 1995 jury award, the MCAD award(s),
and possibly other judgments that Complainant held against the Town. Joint
Stipulation 59; Transcript Il at 169. Around the time that the judgment was paid,
Ronald Vecchiaand Marie Turner were re-elected to the Winthrop Board of
Selectmen after a period of time when they were off the Board. Transcript IV at
76; Turner Deposition at 11, 64. They both denied any recollection of discussions

about the Appeals Court verdict for Complainant even though it represented

® David Goldstein was the Winthrop Police Chief from 2004 to 2009. He does not live in Massachusetts
and, thus, could not be served with a subpoena to command his testimony at the public hearing. In lieu of
live testimony, | accepted portions of his November, 2006 deposition into evidence.

® According to Joint Stipulation of Facts #22, the 2001 Annual Town Report lists Paul Deleo asa
lieutenant. | discredit thisinformation since it conflicts with the credible evidence cited herein aswell as
Joint Stipulation 41 which states that Sergeant Deleo was promoted to lieutenant on March 1, 2002.



12.

13.

14.

15.

amost half of the police personnel budget. Id. at 77, 79; Deposition at 28. | do
not credit their testimony.

Chief McManus testified in at least one prior action brought by Complainant
before the MCAD and inthejury trial. Transcript | at 34, Il at 43.

In March of 2002, the Town promoted Sergeant Paul DeL eo to lieutenant.
Respondent’ s Exhibit 2 (arbitration decision at p. 2); Chalks A & B; Joint
Stipulation 41. Del.eo was first on the civil service eligiblelist for lieutenant.
Transcript 11 at 115. During McManus's tenure as chief, he never recommended
an officer for promotion who was lower than first on a promotion list. Transcript
Il at 68.

After DelLeo’ s promotion, there were four lieutenants and four sergeants.
Transcript | at 49; Chalk B. One of the existing lieutenants, Lt. Perrin, was
moved out of the day shift and put in charge of detectives. Transcript Il at 113.
After DelLeo’ s promotion and Lt. Perrin’s transfer, some shifts lacked supervisory
coverage which made it more likely that a supervisory officer would have to be
hired on an overtime basis to ensure the presence of a superior officer on al
shifts. Transcript Il at 152-153; 111 at 116.

Chief McManus did not request funding for an additional sergeant’s positionin
his proposed budgets for fiscal years 2002 (7/01-6/02) and 2003 (7/02-6/03).
Transcript 11 at 105-107. He testified that he did not do so because even without a
fifth sergeant’ s position, there were still two superior officers on each shift.
Transcript 11 at 109, 120. Chief McManus testified that he did not believe another

sergeant would significantly reduce supervisory overtime because: 1) the fifth



position would be assigned to a particular shift; 2) overtime costs on the other
shifts would be unaffected; and 3) the Department always spends whatever
overtimeisallocated. Transcript Il at 126-127. | do not credit his testimony.

16. Then-Board of Selectman Marie Turner testified at deposition’ that the Board
didn’t requisition a promotional list for sergeant after Deleo’ s promotion to
lieutenant because the Police Department was operating well with four lieutenants
and four sergeants and because of extreme cutbacks on overtime. Deposition at
38. However, she aso stated that she didn’t know about overtime usage
following DelLeo’ s promotion and never requested to see supervisory overtime
data. Deposition at 47, 74. According to Turner, Complainant should not have
won “close to amillion dollars’ in damages because she was not subjected to
discrimination. Deposition at 36-37, 62-63, 66. Nonetheless, Turner denied
having any conversations about Complainant’ s litigation and denied that there
was any discussion about Complainant winning alawsuit against the Town.
Deposition at 62-64. | do not credit Turner’ s testimony.

17. Sergeant Stephen Rogers, police union president from 2003 to 2004, testified in
contradiction to Chief McManus that four sergeants was an insufficient number to
achieve the cost-effective goal of having two supervisors on every shift.
Transcript 111 at 55; Complainant’s Exhibit 5 (“Promotion Versus Overtime
Expenditure’). Rogers testified that he provided McManus with Complainant’s
Exhibit 5 while McManus was chief. The document purports to show the cost

savings of promoting supervisors versus spending on supervisory overtime.

" Marie Turner was amember of the Winthrop Board of Selectman in 2000 to 2003 when Michael
McManus was the chief of police. The parties agreed to submit portions of Turner’s deposition in lieu of
her live testimony.



18.

19.

Transcript 111 at 57-58. According to Sergeant Rogers, prior to a shift
configuration in 2006, it was necessary to have atotal of nine or ten supervisors
(sergeants and/or lieutenants) in order to maintain supervisory coverage on each
shift. Transcript Il at 62. In March of 2002, there were only seven supervisorsin
the Department aside from the Chief, who supervised the whole department and
Lt. Perrin, who supervised detectives. Chalk B; Transcript 111 at 62-63.

Chief McManus asserted that he did not know how many times Complainant had
taken the sergeant’ s promotiona exam or where she stood on the promotional list
for sergeant as of March, 2002. Transcript Il at 123-124. | do not credit this
testimony.

Former Executive Secretary Virginia Wilder testified that she was approached by
Complainant multiple times in 2002 about whether the Board planned to call for
the sergeant’ s list on which she was the top candidate. Transcript Il at 176.
Wilder said that she informed Complainant that fiscal constraints prevented the
appointment of afifth sergeant. Transcript Il at 180-181. Although | credit that
thisiswhat Wilder told Complainant, | do not credit the substance of what she
said. | found Wilder to be an evasive witness who testified unconvincingly that
she couldn’t recall “talk” about Complainant’s prior lawsuit, that she didn’t object
to the jury’ s verdict of $575,000.00 for Complainant, and that she considered the
jury as having done “what they had to do.” Transcript 1l at 165, 171. These
assertions are contradicted by the deposition testimony of Police Chief Goldstein

who stated that “it may very well have been” Wilder who told him that she didn’t



20.

21.

22.

23.

agree with the court decision in favor of Complainant and that Wilder was “not
reticent about the decision.” Deposition at 82.

The eligible list from the 1999 sergeant’ s exam expired in October of 2002.
During the life of the eligible list -- on which Complainant was the top-scoring
candidate -- the Town did not use it to make any promotions to sergeant.
Transcript 11 at 63.

Prior to the expiration of the eligible list for sergeant in October of 2002,
Complainant filed a grievance on September 13, 2002 stating that the Town's
failure to make a promotion from the list constituted discrimination and retaliation
against her. Respondent’s Exhibit 2. The grievance, denied by Chief McManus,
proceeded to arbitration and resulted in an arbitration decision denying the
grievance on the basis that the Town of Winthrop’s Board of Selectmen (the
Appointing Authority) was not obligated to fill a sergeant’ s position whenever a
vacancy occurred. Respondent’s Exhibit 2 (arbitration decision); Transcript | at
174.

Complainant testified that filling a fifth sergeant’s position from the eligible list
on which she was the top candidate would have reduced the need for supervisory
overtime. Transcript | at 66. She acknowledged, however, that a fifth sergeant
would not eliminate supervisory overtime on al shifts. Transcript | at 163, 168.
According to Chief McManus, the money to cover the cost of promoting a patrol
officer to sergeant in 2002 would have been approximately $5,000.00 to
$6,000.00 and could have been found in the police department budget. Transcript

Il at 81.

10



24,

25.

26.

27.

Complainant volunteered for and began serving as school resource officer in the
fall of 2002. Prior to taking the school resource assignment, she worked the 4:00
p.m. to midnight shift, for which she received an eight percent pay differential.
During the time that Complainant served as school resource officer, she continued
to receive the eight percent night-shift pay differential even though she worked an
“administrative schedule” which consisted of working Mondays through a half-
day on Fridays. Transcript Il at 12. While she served as school resource officer,
Complainant took time off during school vacations without counting it as vacation
time until Chief Goldstein prohibited her from doing so. Transcript | at 80-82; 11
at 10-11; Goldstein Deposition at 61.

On October 19, 2002 Complainant took another civil service exam for police
sergeant. Transcript | at 40, 148; Joint Stipulation 43.

On November 7, 2002, Complainant filed the first of the three complaints at issue
in this decision: MCAD complaint 02 BEM 03751. Complainant charged that
the Town of Winthrop engaged in gender discrimination and retaliation against
her by allowing the éligible list for sergeant to expire in October of 2002 so that
she would not be promoted because of her previously-filed sex discrimination
claims.

On March 31, 2003, anew €ligiblelist for sergeant was established by the state
Human Resource Division from the 2002 sergeant’s exam. Terence Delehanty
was first on the dligible list with a score 80; Complainant and Stephen Rogers
were tied at second place on the eligible list with scores of 74. Joint Stipulation

44,
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28. On April 28, 2003, the Board of Selectmen appointed two male patrol officers --
Terence Delehanty and Stephen Rogers -- as acting sergeant sergeants. Joint
Exhibit 5; Transcript | at 72. Rogers was selected to fill avacancy created by
Sergeant Diaz who was deployed on a military assignment for approximately
eight weeks. Transcript Il at 13, 131; 111 at 68; Joint Stipulation 45. Delehanty
was selected to fill in for Sergeant Scholwin who was preparing to retire.
Transcript | at 73, 127. At the time the acting promotions were made, Rogers and
Diaz worked the same 4:00 p.m. to midnight shift whereas Complainant worked
days as school resource officer. Transcript Il at 14; 133-134. Delehanty was then
a permanent patrol officer for seven years, Rogers was then a permanent patrol
officer for eight years, and Complainant was then a permanent officer twenty-one
years. Transcript |11 at 68.

29. Chief McManus testified that when he recommended Delehanty and Rogers as
acting sergeants, he hadn’t yet seen the May 2, 2003 certification of candidates
from the October 19, 2002 civil service exam for sergeant. Transcript Il at 130,
142. While Chief McManus may not have seen the actual certification (Joint
Exhibit 1; Transcript |1 at 13), | do not believe that he was unaware of the
candidates' relative standings on the eligible list from which the certification
derived.

30. According to Chief McManus, while Delehanty and Rogers were serving as
acting sergeants, they asked permission to attend command school. Transcript | at
20; Il at 134-135. Because too few people enrolled in the summer command

school program, Rogers went to the next scheduled session which occurred after
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31

32.

33.

he returned to patrol officer from his acting sergeant assignment. The command
school serves as atraining school for recently-promoted sergeants. Transcript I11
at 71. Chief McManus was not credible when he testified that he would have
approved Complainant’s request to go to command school if she had asked. In
permitting Rogers to attend command school, Chief McManus evinced an intent
to promote him to the permanent rank of sergeant.

On May 2, 2003, three candidates were certified to the Town of Winthrop off the
eligible list from the October, 2002 exam for sergeant: Terence Delehanty, the
top-ranked candidate and the next two candidates -- Complainant and Stephen
Rogers -- who were tied. Joint Stipulation 44.

On May 19, 2003, Terence Delehanty was promoted to permanent sergeant to fill
the vacancy caused by Sergeant Scholwin’sretirement. Transcript | at 74; Joint
Stipulation 46.

In January of 2004, Chief McManus retired and in the following month, David
Goldstein became the Winthrop police chief. Transcript Il at 40; 11 at 192;
Goldstein Deposition at 17. After being hired, Police Chief Goldstein had
conversations with the Board of Selectmen’s Executive Secretary Virginia Wilder
about Complainant’ s litigation against the Town. Goldstein Deposition at 38.
Chief Goldstein testified at deposition that “it may very well have been” Wilder
who told him that she didn’t agree with the court decision in favor of Complainant
and that Wilder was “not reticent about the decision.” Deposition at 82. Chief

Goldstein also requested that the Town allow him to promote a fifth sergeant on
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34.

35.

the basis that it was more cost effective than hiring sergeants on supervisory
overtime. Goldstein Deposition at 23, 70. | credit this testimony.

Shortly after Chief Goldstein was hired in January of 2004, he “ commissioned’
Sergeant Stephen Rogers to perform afinancial analysis of police department
personnel costs entitled “ Supervisor Budget Expenditure Analysis.” Deposition at
70-72. Based on the analysis, Chief Goldstein concluded that it would be better to
hire another sergeant rather than pay for supervisory overtime. Complainant’s
Exhibit 6; Goldstein Deposition at 70, 105. Chief Goldstein estimated that the
difference in pay between a police officer and a sergeant was approximately
$100.00 per week and that this expenditure would result in a“ substantial savings’
in supervisory overtime. Goldstein Deposition at 70, 93, 105, 113. The study
states that the Department spent $30,250.21 in overtime costs to fill vacant
supervisor spots on shiftsin FY 2004 (July 1, 2003 to June 30, 2004) whereas the
total cost of adding two supervisors would have been $13,180.29. Complainant’s
Exhibit 6.

According to Sergeant Rogers, the addition of two supervisors would have
permitted lieutenants or sergeants to be assigned to each of the three groups
within the police department’ s day, evening and overnight shifts. Transcript 111 at
104-106. Rogerstestified that such an arrangement would have ensured that two
supervisors were assigned to work each shift since shifts were, at al times, staffed
by two out of a shift’sthree groups. 1d. The plan aso called for one supervisor to
work an outside beat in situations where there were two supervisors on the same

shift. Transcript Il at 102. Sergeant Rogers testified that having two supervisors
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assigned to work the same shift meant that there would be supervisory coverage
even if one of the supervisors took time off for sickness, vacation, personal time,
training, etc. Sergeant Rogers asserted that such an approach would substantially
reduce, albeit not eliminate, supervisory overtime but that without promoting

another sergeant it wasn't possible. Transcript I11 at 55, 94.

36. Chief Goldstein communicated his support for increasing the number of sergeants

37.

38.

39.

to the Town Manager and to the Board of Selectmen via Executive Secretary
Wilder. Deposition at 89-91. On July 20, 2004, Chief Goldstein requested that
the Board of Selectmen call for the sergeant’s list in order to add one or more
supervisory officers as away of reducing the costs for supervisory overtime, but
the Board did not act favorably on his request. Transcript |1 at 195; Joint Exhibit
13.

Chief Goldstein testified credibly that prior to becoming chief he was told by the
Board of Selectmen that there were five sergeant positions, but that after
becoming chief, he was told by the Board that there were “not” five positions.
Deposition at 22. The reduction in sergeant positions was not negotiated with the
police union nor was it brought before Town Meeting.

In the summer of 2004, Complainant voluntarily returned to the 4:00 p.m. to
midnight shift after serving two academic years as school resource officer.
Transcript | at 78-80, 92.

In August of 2004, Chief Goldstein requested a certification of names from the
October 19, 2002 examination in order to fill a sergeant’ s vacancy created by the

retirement of Sergeant Diaz which had occurred approximately six months earlier.
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40.

41.

Joint Exhibit 19; Transcript | at 93; 1l at 136. Two names were certified:
Complainant and Rogers, who both had scores of 74. 1d.; Joint Exhibit 1.

In order to assist in selecting between the tied candidates, Chief Goldstein
designated a “promotion board” consisting of two internal officers -- Lieutenant
Frank Scarpa and Sergeant Salvator Femino -- and two external officers.
Sergeant Femino had previoudly testified as a Town witness at one of
Complainant’s earlier MCAD hearings. Transcript | at 101. The promotion board
conducted an oral review of the two candidates on September 23, 2004.
Transcript | at 94; 11 at 3. Board membersfilled out forms on which they graded
answers to questions to six hypothetical questions, three informational questions,
the candidates’ oral presentations, and the candidates’ appearance and
communication skills. Joint Exhibit 43. The form did not contain a place for
members of the board to take account of the candidates' length or breadth of
experience. Id.; Transcript | at 102.

Complainant had approximately three weeks to prepare for the review process.
Transcript | at 96. The candidates received instructions to submit an outline and
prepare an oral presentation addressing “ The Winthrop Police Department
Through the Next Five (5) Years’ and prepare for an oral examination regarding
relevant laws, regulations, bylaws, and requirements for search warrants and
eyewitness identifications. Joint Exhibit 45. Complainant testified that she
believed Rogers received notice of the review process sooner that she did.

Transcript 11 at 15. | do not credit this testimony.

16



42. Sergeant Rogers testified that the training he had received at command school
helped him prepare for the presentation. Transcript |11 at 78. He made a
PowerPoint presentation using a projector belonging to the Town. 1d.

43. Complainant testified that she thought about using an overhead projector or dides
for her presentation and contacted the Chief about the availability of projection
eguipment but she was told it wasn't available so she used an easel with flip pages
on which she wrote handwritten material. Transcript | at 99-100. At the end of
her presentation, Complainant was asked whether she believed that the screening
process had been fair and she answered yes. Transcript | at 102.

44. The promotion board recommended Rogers for the sergeant’ s position even
though Complainant had fifteen years more seniority on the police force and there
were no female superior officers on the Winthrop Police Department. Transcript |
at 103; Joint Exhibit 8. Frank Scarpa participated in the promotion board as the
chairperson. Transcript IV at 34; Goldstein Deposition at 88.

45. The Town of Winthrop promoted Rogers to sergeant, effective September 27,
2004. Joint Stipulation 47. The promotion of Rogers left Complainant as the
only individual remaining on the sergeant’ s list.

46. Chief Goldstein characterized Complainant as having strong and weak points as a
police officer. Deposition at 41. He described her strengths as dealing with the
public, handling desk duties in the dispatch area, handling walk-in issues, and
being respectful to her supervisors. Deposition at 42. He described Complainant
as honest, intelligent, and “for the most part” ateam player, but noted that she

could be “overly critical,” was at times “very insecure” in regard to decision-
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making, required coaching, and “oftentimes’ asked too many questions.
Deposition at 42-43.

47. On April 19, 2005, Chief Goldstein emailed Secretary Wilder to again express his
view that adding an acting supervisor would be a“good idea’ in terms of
“supervisory overtime. Joint Exhibit 14.

48. On April 28, 2005, Complainant filed MCAD charge 02-BEM-01174 alleging
gender discrimination and retaliation against the Town of Winthrop and
individually-named Respondents in regard to the Town promoting Rogers to
sergeant in September of 2004.

49. In the summer of 2005, the Town of Winthrop Board of Selectmen called for a
new exam for police sergeant. Transcript | at 112-114. The new test was givenin
October of 2005, around the same time that the previous eligible list for sergeant
expired. Transcript | at 118; Complainant’s Exhibit 2. Complainant took the
exam and scored at the top of thelist. Id.

50. The digiblelist from the October 19, 2002 sergeant’ s exam expired on October 1,
2005 without being used by the Town.

51. Chief Goldstein again wrote the Board of Selectmen in October of 2005 about
ways of decreasing overtime costs. Joint Exhibit 3. The Chief’s letter noted that
an “inordinate’ amount of overtime funds were devoted to supervisory overtime,®
that one of the active lieutenants was unabl e to supervise members of the patrol
force because he was on light duty, and that the Department’ s supervisory staff

(consisting of four sergeants and four lieutenants) were the most senior members

8 The letter asserts that between July 1, 2005 to October 1, 2005, supervisory overtime costs amounted to
$25,966.88. Joint Exhibit 4 at p.2.
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of the force with the largest share of accumulated leave such as vacation days and
the highest rates of compensation when working overtime. Joint Exhibit 3, p.4;
Transcript 111 at 91. To address these matters, one of the Chief Goldstein’ s twelve
proposals was to increase the existing number of lieutenants and sergeants by two
positions. Joint Exhibit 3, p. 5. The proposa was rejected by the Board of
Selectmen -- Brian Perrin,” Sue Bolster, and Martin O’ Brien —who were
concerned that the Police Department was top heavy with supervisors. Transcript
Il at 19.

52. On November 4, 2005, Complainant filed MCAD charge 05-BEM-02944 alleging
gender discrimination and retaliation against the Town of Winthrop and
individually-named respondents in regard to the Town declining to promote her to
sergeant off the civil service list that expired on October 1, 2005.

53. In 2006, an eligible list was established from the October 22, 2005 sergeant’s
exam. Complainant’s name was at the top of the list. Complainant’s Exhibit 2.
She was not promoted to sergeant off thelist.

54. At some point in 2006, Chief Goldstein altered the shift configuration in order to
reduce supervisory overtime problems. Transcript 111 at 85-86, 98. Under the
revised shift configuration, alieutenant was put in charge of all groups within a
shift whether or not the lieutenant was not on duty. Goldstein Deposition at 28-
29. The Chief entered into an agreement with the union to run shifts with only
four individuals, to designate the senior patrol officer as the “ Officer in Charge’

and to give that officer astipend. Deposition at 36. As of the date of deposition,

° Brian Perrin was alieutenant on the Winthrop Police Department as well as a member of the Board of
Selectmen.
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Chief Goldstein had only given the Officer in Charge designation to one female
officer, Judy Racow, on asingle occasion. Deposition at 48. Chief Goldstein
stated that in addition to Complainant, Officer Racow had filed a charge of
discrimination against the Police Department. Deposition at 57.

55. Complainant was out of work from January of 2008 to December of 2010 for
reasons unrelated to this litigation. Transcript | at 139. The parties have
stipulated that the period from January 8, 2008 up to and including October 19,
2010 should be excluded from any calculation or award of damages.

56. Chief Goldstein left the Winthrop Police Department in early 2009. He was
succeeded by Terence Delehanty who was appointed Chief in September of 2009.

57. Inthefall of 2011, Complainant took a promotional exam for sergeant but did not
pass. Transcript |1 at 30.

58. In September of 2012, the Town of Winthrop made Mary Crisafi itsfirst female
sergeant. Transcript | at 103, 129. The Town had not made any sergeant
promotions since that of Stephen Rogersin 2004. Transcript | at 168. There was
aspecial ceremony to mark the promotion. Transcript 1V at 42. Complainant was
emotionally disturbed by the promotion. Transcript 1V at 43.

59. Complainant testified that her attempts to be promoted have “taken over [her] life
and that she experiences pain whenever she works under aless senior male
officer. According to Complainant she let go of her anger from earlier disputes
with the Town because she was “vindicated” in 2000 and 2001, but that after
being denied promotion, she felt herself as becoming “invisible” on the force.

Transcript 11 at 28. Complainant testified that due to holding in her feelings, she
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60.

has had stomach problems, lost hair, had chest pains, had sporadically high blood
pressure experienced chronic hives, and has experienced insomnia. Complainant
testified to feelings of anger, rage, despair, hopel essness and frustration.
Transcript | at 134. Complainant stated that her symptoms caused her to seek
medical care from her primary care physician, a gastroenterologist, a cardiologist
and a pulmonologist, but not any mental health professionals. Transcript | at 134;
Il at 26. She was prescribed stomach medication for acid reflux and Xanax for a
period of time but only took the latter medication “occasionally” because she
didn't want to beon it.” Transcript | at 136. Complainant did not place any
medical records into evidence and had no health care professionals testify on her
behalf. Complainant acknowledged that she had abdominal pain prior to 2002
and distress also caused by the illness and death of her mother in 2003 and her
house burning down in November of 2005, an event which resulted in afour-plus
year absence from her home and the loss of al the contents of her house.
Transcript 11 at 26, 29-30. Complainant testified that she did not seek treatment
with any mental health care professionals and did not introduce medical records
into evidence.

Lt. Frank Scarpais athirty-seven year member of the Winthrop Police
Department, former union president, and Complainant’ s shift commander for
approximately eight years. Transcript 1V at 28-29. Hetestified that
Complainant’s lack of success at being promoted has emotionally affected her
over theyears. Transcript IV at 40. According to Lt. Scarpa, Complainant would

frequently remark on her status. He described it as “weighing” on her mind. 1d.
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at 41. He assessed her as avery good patrol officer, an officer who “knows her
stuff,” and someone he can rely on. Transcript IV at 41. Lt. Scarpa asserted that
she would be avery good sergeant. 1d.

61. Complainant testified that the amount of overtime she worked has varied over the
years. She worked less overtime prior to 2006 and more thereafter because her
children were older. Transcript | at 124-125. Starting in 2006, she also earned
severa thousand dollars per years covering shifts as a senior patrol officer.
Transcript | at 125. Complainant testified that had she been promoted to sergeant
in 2002 or thereafter, her base pay would have been larger, her “Quinn bill”
percentage would have been larger, her longevity pay would have increased, and
her pension would have been higher. Transcript Il at 21.

62. The parties stipulated that Complainant earned $728.040 per week as astep 6
patrol officer in FY 03; $749.880 per week as a step 6 patrol officer in FY 04 and
$779.878 per week as a step 6 patrol officer in FY 05. Joint Stipulations 49-51.
During those same years sergeants in the Winthrop Police Department earned the
following: $826.62 per week; $851.434 per week and $885.486 per week. Joint
Stipulations 52-54. From 2002, Complainant had received a 25% Quinn bill
salary increase which is calculated using her base salary rate.

1. CONCLUSIONS OF LAW

A. Gender Discrimination

Complainant does not proffer direct evidence of forbidden bias and therefore, in
order to establish a prima facie case of disparate treatment discrimination, she must show

that she: (1) isamember of a protected class; (2) was performing satisfactorily; (3)
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suffered an adverse employment action; and (4) was treated differently from similarly-

situated, qualified person(s) not in her protected class. See Lipchitz v. Raytheon

Company, 434 Mass. 493 (2001); Abramian v. President & Fellows of Harvard College,

432 Mass. 107 (2000) (elements of prima facie case vary depending on facts).

The first two elements are satisfied in that there were no female supervisorsin the
positions of sergeants or lieutenant during the years when Complainant sought
promotion, and that Complainant was a member in good standing of the Winthrop Police
Department who scored at or near the top of multiple promotional exams. Regarding the
third element of a primafacie case, Complainant alleges that the Town subjected her to
the following adverse actions: it failed to make any promotions to sergeant from the
1999 sergeant’ s exam which Complainant topped (02-BEM-03751);'° it promoted Rogers
to sergeant in September of 2004 even though Complainant had the same exam score and
greater seniority (05-BEM-01174); and it failed to promote Complainant from the
eligiblelist for sergeant which was established in October of 2002 and expired in October
of 2005 (05-BEM-02944). Complainant’s allegations are supported by credible evidence
that the Town failed to make any promotions to sergeant between 1999 and 2005
whenever she topped civil service digiblelists for the position; overlooked Complainant
for elevation to acting sergeant in 2003 in favor of less senior male patrol officers who

were thereby given aleg up in the permanent promotion process, and declined to

19 Respondent argues that since no one was promoted, there was no adverse action resulting from
Complainant’ s failure to attain sergeant status as a result of the 1999 exam results. Such an argument
overlooks the fact that the Town promoted individuals to sergeant from civil service examsin 1995 and
2002 when Complainant was not the top-scoring candidate but declined to do so from the 1999 civil service
exam when Complainant was the top-scoring candidate. Since the Town traditionally promotes candidates
in the order of their standing on civil service eligible lists, the failure to make any sergeant promotions from
the 1999 exam was tantamount to arefusal to promote Complainant. Compare Wheelock Collegev
MCAD, 371 Mass. 130, n.6 (1976) (suggesting that there would be no prima facie case where college
declined to rehire an academically-qualified woman due to teaching position being abolished).
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permanently promote Complainant to sergeant in 2004 in favor of a male candidate with
the same score by using a screening process of dubious neutrality. In all of these
situations, Complainant was on the losing end of circumstances that favored similarly-
situated male patrol officers.

Respondent asserts that the Town'’s failure to make sergeant promotions at various
times when Complainant topped eligible lists for the position is not an adverse action, but

such a contention is without merit. See Hurley v City of Merose Police Department, 27

MDLR 7 (2005) (where police chief declined to use eligible list and delayed sergeant
promotions in order to open the field to younger candidates, such inaction deemed an
adverse action evidencing age discrimination). Whether alone or in concert with other
conduct favoring male competitors, such inaction is evidence of discriminatory animus.
Having established a primafacie case of discrimination, the burden of production
shifts to Respondent to articulate and produce credible evidence to support legitimate,
nondiscriminatory reasons for not promoting Complainant. See Abramian, 432 Mass.

116-117; Wynn & Wynnv. MCAD, 431 Mass. 655, 665 (2000). Respondent focuses on

fiscal constraints to justify the lack of any permanent sergeant promotions off the eligible
list which remained in effect for athree-year period following the 1999 sergeant exam.
According to Chief McManus, he did not request funding to make such a promotion in
fiscal years 2002 and 2003 even though the number of sergeants decreased from five to
four because he did not believe another sergeant would significantly reduce supervisory
overtime. Histestimony is supported by the assertion of former Executive Secretary

Wilder that fiscal constraints prevented the appointment of afifth sergeant and by the
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assertion of then-Selectman Marie Turner that the Police Department operated well with
only four sergeants.

In regard to acting sergeant promotionsin April of 2003, the selection of Terrance
Delehanty reflects his status as the top candidate on the 2003 eligible list for sergeant™ in
combination with the Town'’s practice of selecting the top candidate for permanent
promotion absent a compelling reason for bypass. Since Delehanty was the presumed
favorite for the next permanent promotion, it stands to reason that the Town gave him the
acting position. The selection of Stephen Rogers was justified on the basis that he
worked the same four-to-midnight shift as the sergeant whose place he temporarily filled,
in contrast to Complainant who worked days as a school resource officer.

When Respondent finally made a permanent promotion to sergeant in 2003, it
selected Delehanty in conformity to hisrank on the eligible list and, in the following
year, selected Rogers, with whom Complainant was tied, to fill a second sergeant’s
vacancy. Inorder to justify the latter promotion, Respondent administered an ostensibly-
neutral selection process. The selection board consisted of internal and external panelists.
The board entertained oral presentations from candidates Rogers and Dalrymple and
evaluated their responses to a uniform set of interview questions. The foregoing
circumstances are sufficient to satisfy Respondent’ s burden at stage two.

Complainant, at stage three, must show by a preponderance of evidence that
Respondent’ s articul ated reasons were not the real ones but a cover-up for a

discriminatory motive. See Knight v. Avon Products, 438 Mass. 413, 420, n. 4 (2003);

Lipchitz v. Raytheon Company, 434 Mass. 493, 504 (2001). Complainant retains the

1 Chief McManus claimed not to have seen a certification of candidates for permanent promotion to
sergeant prior to selecting Delehanty for acting promotion, but | believe that Chief McManus was aware of
Delehanty’ s position as the top candidate on the eligible list.
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ultimate burden of proving that Respondent’ s adverse actions were the result of
discriminatory animus. Seeid.; Abramian, 432 Mass. at 117. | conclude that
Complainant has satisfied her burden at stage three for the following reasons.

Following Complainant’ s appointment to the Winthrop Police Department, there
were numerous years when she stood at the top of civil servicelists for promotion to
sergeant without any positive result. Her name first rose to the top of such alist froma
1995 civil service exam after two males were promoted to sergeant. Several years later
she once again stood at the top of civil service list for promotion when she scored highest
on the 1999 civil service exam for sergeant. In neither case, did Respondent make use of
the lists as long as Complainant topped them.

After the promotion of Paul Del eo to lieutenant in March of 2002, the number of
sergeants on the force decreased from five to four. At that time, it would have been cost-
effective to fill afifth sergeant’s position. | base my conclusion on the fact that Del.eo’s
promotion caused additional supervisory officers to be hired on an overtime basisin
order to ensure the presence of a superior officer at all times. Then-Chief McManus
conceded that the cost of adding a sergeant would have been only five to six thousand
dollars yearly and could have been found in the police department budget. His successor,
Chief Goldstein, also acknowledged that it would have been more cost-effective to hire
another sergeant rather than to pay for supervisory overtime and, for this reason, sought
(albeit unsuccessfully) to fill afifth sergeant’s position. Sergeant Rogers likewise
testified that the existing number of sergeants was insufficient to achieve the cost-

effective goal of having two supervisors on every shift which, according to Sergeant
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Rogers, required atotal of nine or ten supervisors rather than the seven who were
available to supervise patrol officersin March of 2002.*

Notwithstanding the cost-effectiveness of filling the fifth sergeant’s position,
Respondent refrained from back-filling DeLeo’ s sergeant slot for as long as Complainant
was the top candidate on the éligible list for sergeant from the 1999 exam. | conclude
that it did so in order to avoid having to promote Complainant in conformity to its
practice of selecting the top candidate off an eligible list unless compelling reasons
justified abypass. Since Complainant stood at the top of the eligible list between March
of 2000 and October of 2002 and since there were no compelling reasons to bypass her
for promotion, adherence to the practice would have resulted in awarding Complainant
the fifth sergeant’ s position if it were filled during the life of the eligible list.

After the éligiblelist expired in October of 2002, Complainant took yet another
civil service exam for sergeant in October of 2002. She received an exam score that was
lower than that of Terrance Delehanty but was the same as that of Stephen Rogers. Six
months later, Respondent made acting promotions of Patrol Officers Delehanty and
Rogers. These acting promotions paved the way for the subsequent permanent
promotions of the male candidates by giving them experience as sergeants and by
allowing them to attend command school. The acting promotions were followed in May,
2003 by the permanent promotion of Delehanty and in September, 2004 by the permanent
promotion of Rogers. While neither of these actions resulted in the bypass of

Complainant on the eligible list from the October of 2002 exam, they nonethel ess had the

12 A 2004 arbitration decision about the staffing of superior officers on the Winthrop Police Department
opined that the Appointing Authority was not obligated to fill a sergeant’s position whenever a vacancy
occurred, but that decision analyzesthe parties' collective bargaining obligations and not whether the
refusal to fill the position violated Chapter 151B. Respondent’ s Exhibit 2.
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effect of favoring male employees with seven and eight years experience, respectively,
over Complainant who was a female candidate with twenty-one years of experience.

The allegedly-neutral screening process for permanent promotion was, moreovey,
tainted by Stephen Rogers receiving access to Town equipment for his presentation to the
promotion board whereas Complainant was denied such access. Although the Town
sought to portray male candidate Stephen Rogers as superior to Complainant in 2004,
then-Chief Goldstein testified that Complainant was a strong candidate in terms of
dealing with the public, handling desk duties in the dispatch area, handling “walk-ins,”
and being respectful to her supervisors. He described Complainant as honest, intelligent,
and generally ateam player, although sometimes overly critical, insecure in making
decisions and prone to asking too many questions. Lt. Frank Scarpa, athirty-seven year
member of the Winthrop Police Department, former union president, and Complainant’s
shift commander for approximately eight years, described Complainant as a very good
patrol officer, one who “knows her stuff,” someone he can rely on, and someone who
would be avery good sergeant.

The promotion of Rogers resulted in the continued lack of any female superior
officers on the Winthrop Police Department for another nine years. Complainant
subsequently took another civil service exam in 2005 for sergeant and again scored at the
top of the list but never became a sergeant. | infer from the above circumstances that

Complainant’s gender played a‘“material and important ingredient”” role in the selection

process. See Chief Justice for Administration and Management of the Trial Court v.

MCAD, 439 Mass. 729 (2003) citing Lipchitz v. Raytheon Co., 434 Mass, 493, 506, n. 19

(2003) (jury could infer that female candidate was not promoted because of
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discriminatory intent where reasons for promoting a male candidate over afemale
candidate could be considered false). Gender discrimination has been demonstrated by
the pretextual reasons given for failing to fill afifth sergeant’s position, by the staffing of
open sergeant slots (acting and permanent) with male candidates in preference to
Complainant, and by the failure to fill sergeant positions during times when Complainant
stood as the top candidate on eligible lists. The financial rationales provided by
Respondent do not stand up to factual scrutiny, as evidenced by contrary data compiled
by Chief Goldstein and Sergeant Rogers. Respondent attempts to address each and every
circumstance that resulted in Complainant’ s non-promotion, but does not adequately
explain why Complainant, unlike her male comparators, failed to secure a supervisory
position after decades on the Department and why there were no femal e supervisors until
2012. Based on the foregoing, Complainant has proven by a preponderance of the
evidence that Respondent discriminated against her based on her gender.

Even if nondiscriminatory reasons played some part in the decisions to promote
Delehanty and Roger, the evidence establishes that a combination of gender-based and
retaliatory animus played a motivating role in depriving Complainant of any promotions
throughout her decades-long employment by the Winthrop Police Department. |
conclude that Respondent’ s gender and retaliatory animus (see below) are inextricably
intertwined as determinative factorsin this case.

B. Retaliation
Chapter 151B, sec. 4 (4) prohibits retaliation against persons who have opposed
practices forbidden under Chapter 151B or who have filed a complaint of discrimination.

Retaliation is a separate claim from discrimination, “motivated, at least in part, by a
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distinct intent to punish or to rid a workplace of someone who complains of unlawful

practices.” Kelley v. Plymouth County Sheriff’s Department, 22 MDLR 208, 215

(2000), quoting Ruffino v. State Street Bank and Trust Co., 908 F. Supp. 1019, 1040 (D.

Mass. 1995). In the absence of direct evidence of aretaliatory motive, the MCAD must

follow the burden-shifting framework set forth in McDonnell Douglas Corp. v. Green,

411 Mass. 972 (1973) and adopted by the Supreme Judicial Court in Wheelock College v.

MCAD, 371 Mass. 130 (1976). See also Abramian v. President & Fellows of Harvard

College, 432 Mass. 107, 116 (2000); Wynn & Wynn v. MCAD, 431 Mass. 655 (2000).

To prove aprimafacie case of retaliation, Complainant must demonstrate that: (1) he
engaged in a protected activity; (2) Respondent was aware that he had engaged in
protected activity; (3) Respondent subjected him to an adverse employment action; and
(4) acausal connection exists between the protected activity and the adverse employment

action. See Molev. University of Massachusetts, 58 Mass. App. Ct. 29, 41 (2003);

Kelley v. Plymouth County Sheriff’s Department, 22 MDLR 208, 215 (2000). While

proximity in timeisafactor in establishing a causal connection, it is not sufficient on its

own to make out acausal link. See MacCormack v. Boston Edison Co., 423 Mass. 652

n.11 (1996), citing Prader v. Leading Edge Prods., Inc., 39 Mass. App. Ct. 616, 617

(1996).
Once aprimafacie case is established, the burden shifts to Respondents at the
second stage of proof to articulate alegitimate, non-retaliatory reason for their action(s)

supported by credible evidence. See Blare v. Huskey Injection Molding Systems Boston

Inc., 419 Mass. 437, 441-442 (1995) citing McDonnell Douglas Corp v. Green, 411 U.S.

792 (1973). If Respondents succeed in doing so, the burden then shifts back to
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Complainant at stage three to persuade the fact finder, by a preponderance of evidence,
that the articulated justification is not the real reason, but a pretext for retaliation. See

Lipchitz v. Raytheon Co., 434 Mass. 493, 501 (2001). Complainant may carry this

burden of persuasion with circumstantial evidence that convinces the fact finder that the
proffered explanation is not true and that Respondents are covering up aretaliatory
motive which is a motivating cause of the adverse employment action. Id.

Applying the aforementioned elements to the matter at hand, there can be no
doubt that Complainant participated in protected activity when she filed MCAD
complaintsin 1989, 1990, 1993, 1995, 2002, and 2005. Following the adjudication of the
matters brought in 1990s, Complainant collected $784,633.96 in damages from the Town
in 2001 to redress discriminatory acts by Respondent. Various Town witnesses seek to
downplay the impact of the award, but | do not credit their testimony. More accurate
expressions of the Town'’s views were communicated in the deposition testimony of
former Board of Selectman Marie Turner and Chief Goldstein. Turner asserted that
Complainant should not have won the award because she was not the subject of
discrimination. Executive Secretary Virginia Wilder was described as “ not reticent” in
stating that she didn’t agree with the court’ s decision in favor of Complainant. Various
town officials were compelled to testify in the legal proceedings brought by Complainant.

| conclude that Complainant’ s lawsuits against the Town fostered a deep
resentment against Complainant which caused her to be denied an acting promotion to

sergeant in 2003* and permanent promotions from the 1999 sergeant’ s exam which she

'3 Respondent argues that any claims based on the April, 2003 acting sergeant promotions are untimely
because the acting promotions took place after Complainant filed her November, 2002 MCAD complaint
and more than six months prior to Complainant filing her April and November, 2005 MCAD complaints. |
do not accept this rationale because the full impact of the acting promotions did not become apparent until
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topped™*; the 2002 sergeant’ s exam on which she stood in a second-place tie;™® and the
2005 sergeant’ s exam which she topped.’® Rather than maintain a staff of five permanent
sergeants as it had previously done, Respondent spent more money throughout the 2002
to 2006 period to fill sergeant positions on an overtime basis. The evidence indicates that
it did so in order to avoid promoting Complainant, despite the testimony of Chief
McManus that additional supervisors were not needed to cover shifts. In arriving at this
conclusion, | find it noteworthy that Chief McManus came up through the ranks of the
Winthrop Police Department, was on the force during Complainant’ s litigation against
the Town, testified in at least one prior action brought by Complainant, and was
unconvincing in claiming ignorance about where Complainant stood on the promotional
list for sergeant in 2002.

Respondent attempts to downplay the link between Complainant’ s damage award
of $784,633.96 in 2001 and the promotion of Officer Rogers to sergeant in 2004, but
proximity in dates is not the only criterion in making out a causal link. The sizable nature
of the award ensured that it would not soon be forgotten. In any event, athree-year span
between protected activity and adverse action mischaracterizes the sequence of events

since Complainant filed an MCAD complaint in November of 2002 in which she accused

Complainant failed to obtain a permanent sergeant promotion in September of 2004 (when it went to
Officer Rogers). Complainant thereafter filed atimely retaliation complaint with the MCAD eight months
later.

¥ In regard to the 1999 sergeant’ s exam, the relevant period is the last seven months of the life of the
exam'seligible list -- March of 2002 to October of 2002. During this period, the roster of sergeants on the
Winthrop Police Force dropped from five to four following Sergeant Del eo’s promotion to lieutenant. The
drop in the number of sergeants presented an opportunity to fill the empty fifth sergeant’ s position from the
eligiblelist on which Complainant stood as the top candidate but Respondent declined to do so.

3 In regard to the 2002 sergeant’ s exam, Respondent made two promotions to sergeant from the eligible list
to fill positions vacated by Sergeants Scholwin and Diaz. Although Complainant was tied as the second
candidate on the eligible list and had substantially greater seniority than the candidate with whom she was
tied, she was not promoted.

%% In regard to the 2005 sergeant’ s exam, the relevant period extends from the establishment of the eligible
list, which Complainant topped, and the reconfiguration of shiftsin 2006 which eliminated at |east some
need for supervisory overtime to augment the four permanent sergeants on the Department’ s roster.
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the Town of gender discrimination and retaliation. Respondent’s attempt to downplay
the relationship between Complainant’ s protected activity and her failure to be promoted
also ignores the fact that one of the members of the promotion board testified against
Complainant in a prior proceeding she brought against the Town. For al of these
reasons, Complainant’ s allegations against Respondent do not constitute a past conflict
long forgotten but, rather, a decades-long struggle between Complainant and the Town of
Winthrop over allegations of gender discrimination. | do not credit the Town’'s
contention that it has long ago forgotten any such disputes and that Complainant, alone,
harbors continuing animus. On the basis of my credibility findings, | conclude that
Complainant has made out a prima facie case of retaliation.

Once aprimafacie case is established, the burden shifts to Respondent at the
second stage of proof to articulate alegitimate, non-retaliatory reason for its action,
supported by credible evidence. In attempting to carry this burden, Chief McManus
claimed at the public hearing that afifth sergeant’ s position was unduly costly, that
supervisory overtime was necessary regardless of the number of permanent sergeants,
and that Officer Rogers made a more effective presentation to the promotion board in
2004 and, thus, fairly won the vacant sergeant’ s position. Such rationales are sufficient
to satisfy Respondent’ s burden at stage two.

At stage three, Complainant asserts that the Town'’s financial rationale for
refusing to fill the fifth sergeant’ s position between 2002 and 2006 and its explanation for
promoting Officer Rogers rather than Complainant in 2004 are false and that the
motivating cause for these actions was retaliation. |1 concur. The credible evidence in the

record establishes that it would have been less expensive to fund an additional sergeant’s
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position during 2002-2006 rather than maintain supervisory coverage through the hiring
of sergeants on an overtime basis and that the promotion board favored Rogers over
Complainant as aresult of retaliatory animus against Complainant. Inarriving at this
conclusion | am not influenced by a contrary finding in an arbitration matter between
Complainant’s Union and the Town concluding that the Town was not obligated
contractualy to fill avacant sergeant’s position. The arbitrator arrived at this conclusion
pursuant to the parties’ collective bargaining agreement whereas | arrive at the
conclusions set forth herein pursuant to Chapter 151B.

V. REMEDIES AND DAMAGES

A. Affirmative Relief

Pursuant to G.L.c.151B, sec. 5, the Commission has the authority to issue orders
for affirmativerelief. 1 conclude that the findings of fact set forth in this decision merit
such action and that Complainant is entitled to promotion to sergeant, retroactive to
March of 2002, when the number of sergeants on the Department decreased from five to

four. See Hurley and Ford v City of Melrose, MDLR (2008) (Full Commission

Decision concluding that MCAD’ s powers to award affirmative relief allow for
promotion of Complainant to police sergeant with retroactive pay where hearing officer
determined that Complainant would have been promoted but for age discrimination).

B. Lost Wages and Benefits

Chapter 151B provides for monetary restitution to make a victim whole, including
the same types of compensatory remedies that a plaintiff could obtain in court. See

Stonehill College, 441 Mass at 586-587 (Sossman, J. concurring) citing Bournewood

Hosp., Inc. MCAD, 371 Mass. 303, 315-316 (1976). In appropriate circumstances, the




MCAD is also authorized to award front pay as well as back pay as part of a

compensatory damage award. See Beaupre v. Smith & Associates, 50 Mass. App. Ct.

480 (2000) citing Conway V. Electro Switch Corp., 402 Mass. 385, 387-388 (1988);

Madden v. Town of Falmouth Harbormaster Waterway Dept., 15 MDLR 1949 (1993).

Front pay is appropriate where the discriminatory act occurs near an individual’s
retirement date and/or where comparabl e positions would be difficult to find. See

Haddad v. Wal-Mart Stores, Inc., SIC 10261 (October 5, 2009) (nineteen-year front pay

award appropriate where plaintiff planned to work for defendant until retirement, where
few comparable employment opportunities existed, and where plaintiff’s ability to obtain

employment undermined by defendant’ s harm to her reputation); Fitzpatrick v. Boston

Police Department, 18 MDLR 29, 30 (1996); Madden,15 MDLR at 1967-68.

Aslost wages, Complainant is entitled to the difference between the salary,
overtime, retirement benefits, Quinn Bill benefits, longevity benefits, and any other
income or benefits she earned as a patrol officer and that which she would have earned as
a sergeant commencing in March of 2002 but excluding the period from January 8, 2008
to October 19, 2010. The parties are directed to confer and together determine the
differential.

C. Emotional Distress Damages

Upon afinding of unlawful discrimination, the Commission is authorized, where
appropriate, to award damages for the emotional distress suffered as a direct result of

discrimination. See Stonehill Collegev. MCAD, 441 Mass. 549 (2004); Buckley

Nursing Homev. MCAD, 20 Mass. App. Ct. 172, 182-183 (1988). An award of

emotional distress damages must rest on substantial evidence that is causally-connected
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to the unlawful act of discrimination and take into consideration the nature and character
of the alleged harm, the severity of the harm, the length of time the Complainant has or
expects to suffer, and whether Complainant has attempted to mitigate the harm. See

Stonehill Collegev. MCAD, 441 Mass. 549, 576 (2004). Complainant’s entitlement to

an award of monetary damages for emotional distress can be based on expert testimony
and/or Complainant’ s own testimony regarding the cause of the distress. See Stonehill

Collegev. MCAD, 441 Mass. 549 (2004); Buckley Nursing Homev. MCAD, 20 Mass.

App. Ct. 172, 182-183 (1988). Proof of physical injury or psychiatric consultation
provides support for an award of emotional distress but is not necessary for such
damages. See Stonehill, 441 at 576.

Complainant testified convincingly that she experiences distress whenever she works
under aless senior male officer. According to Complainant, she let go of her anger from
earlier disputes with the Town because she was “vindicated” in 2000 and 2001, but that
after being denied promotion, she felt herself becoming “invisible” on the force.
Complainant testified that due to internalizing her feelings, she has had stomach
problems, hair loss, chest pains, sporadically high blood pressure, chronic hives, and
insomnia. Complainant testified to feelings of anger, rage, despair, hopel essness and
frustration. Lt. Frank Scarpa, Complainant’s shift commander for approximately eight
years, testified that Complainant’ s lack of success at being promoted has emotionally
affected her over the years. According to Lt. Scarpa, Complainant would frequently

remark on her status. He described it as “weighing” on her mind.
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Complainant stated that her symptoms caused her to seek medical care from her
primary care physician, a gastroenterologist, a cardiologist, and a pulmonologist. She
was prescribed Xanax for aperiod of time and stomach medication for acid reflux.

Notwithstanding the foregoing stressors, Complainant did not seek treatment with any
mental health care professional, only took Xanax “occasionaly,” did not place any
medical records into evidence, and had no health care professionals testify on her behalf.
Complainant acknowledged that she had abdominal pain prior to 2002 and suffered
distress due to her mother’sillness and death in 2003. Complainant’s emotional state
was al so impacted by her house burning down in November of 2005, which caused a
four-plus year absence from her home and the loss of all the contents of her house. In
addition to these factors, some of Complainant’s emotional distress must be attributed to
other employment-related litigation that is separate and distinct from these proceedings.
As the Supreme Judicial Court has noted, there must be substantial evidence of a causal
link between the claimed emotional distress and the alleged discriminatory conduct. See

DeRoachev. MCAD, 447 Mass.1, 8 (2006) (where the Court determined that there was

no causal connection between the discriminatory act of retaliation and the employee’s

emotional distress); Stonehill Collegev. MCAD, 441 Mass. at 576.

After considering all the factors contributing to Complainant’ s emotional distress, |
conclude that only a portion of Complainant’s emotional distress can be attributed to her
failure to be promoted to sergeant. Complainant is entitled to $50.000.00 in emotional

distress caused by the gender animus and retaliatory actions established in this case.
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V. CIVIL PENALTY

Pursuant to G.L. c. 151B, section 5, the Commission may, in addition to any other
action which it takes under the section, assess a civil penalty against the Respondent in an
amount not to exceed fifty thousand ($50,000.00) dollarsif Respondent is “adjudged to
have committed two or more discriminatory practices during the seven year period
ending on the date of the filing of the complaint.” Within the seven-year period prior to
theinitia filing date in these consolidated matters, Respondent was adjudged by this

Commission to have committed gender discrimination against Complainant for which

$25,000.00 in damages and attorney’ s fees was awarded. See Dalrymple V. Town of

Winthrop, 15 MDLR 1473 (1993), affirmed Town of Winthrop v. MCAD and Dalrymple

(Suffolk, ss, CA 965667C, November 1998, Cratsey, J), affirmed Town of Winthrop v.

Darymple and another, Memorandum and Order pursuant to Appeals Court Rule 1:28

(Doc. No. 99-P-280, December 28, 2000). Within the same seven-year period,
Respondent was also adjudged by a Suffolk Superior Court jury to have committed
gender discrimination and retaliation against Complainant for which $575,000.00 in
compensatory and punitive damages was awarded. Suffolk Superior Court (Docket No.

95-4248B), affirmed Dalrymple v. Town of Winthrop, 50 Mass. App. Ct. 611 (2000).

The sum total of the litigation between Complainant and Respondent convinces me that
the Town’s conduct towards Complainant over her thirty-year career has been egregious
and intransigent. Complainant, alone, has failed to achieve promotion through the ranks
of an organization in which male officers, as a matter of course, achieve higher rank.
Such failure has been degrading, demoralizing and financially detrimental. Based on the

foregoing, the Town merits the maximum civil penalty available, to wit $50,000.00.
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VI. ORDER

Based on the foregoing findings of fact and conclusions of law and pursuant to the

authority granted to the Commission under G. L. c. 151B, sec. 5, Respondent is ordered

to:
(1)
2)
3)

(4)

Cease and desist from all acts of gender discrimination and retaliation;

Promote Complainant to sergeant retroactive to March 1, 2002;

Pay Complainant the differential between what she would have earned as a
sergeant commencing on March 1, 2002 and what she earned as a patrol
officer, plus al benefits incidental thereto and interest on the back pay award
at the rate of twelve per cent per annum starting on the date that Complainant
filed her November 7, 2002 retaliation complaint through such time as
payment is made or until this order is reduced to a court judgment and post-
judgment interest begins to accrue;

Pay Complainant the sum of $50,000.00 in emotional distress damages with
interest at the rate of twelve per cent per annum. Said interest shall be
apportioned equally among the three complaints with the interest obligations
commencing on the date that each of the three complaints was filed and
continuing until paid or until this order is reduced to a court judgment and

post-judgment interest begins to accrue;

(5) Pay to the Commonwealth of Massachusetts a civil penalty in the sum of

$50,000.00.

(6) Conduct, within one hundred twenty (120) days of the receipt of this

decision, atraining of the Winthrop Police Department’ s managers and
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supervisors. Such training shall focus on gender discrimination and
retaliation. Respondent shall use atrainer provided by the Massachusetts
Commission Against Discrimination or a graduate of the MCAD’ s certified
“Train the Trainer” course who shall submit a draft training agendato the
Commission’s Director of Training at |east one month prior to the training
date, along with notice of the training date and location. The Commission
has the right to send a representative to observe the training session.
Following the training session, Respondent shall send to the Commission the
names of persons who attended the training.
This decision represents the final order of the Hearing Officer. Any party aggrieved by
this Order may appeal this decision to the Full Commission. To do so, a party must filea
Notice of Appeal of this decision with the Clerk of the Commission within ten (10) days
after the receipt of this Order and a Petition for Review within thirty (30) days of receipt

of this Order.

So ordered this 22nd day of January, 2014.

Betty E. Waxman, Esq.,
Hearing Officer
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winthrop Police Unton
MCOP Local 421 AFL-CIO

. Ferruccio Romeo, President
Guilio Bonavita, Secretary/Treasurer
Mary Crisufi, E-Board

Grievance Form

Officer: Sergeant Nancy J. Dalrymple
I.D. Number: 908
Rank: Sergeant

Date: June 12, 2014

VIOLATION: During the recent shift bid conducted in the Department and
facilitated by Sergeant Steve Rogers | was prevented from bidding for a shift in
the proper order of my departmental senijority, as specified under the contract.
This seniority was already used as a determining factor in a past Grievance.
Additionally, |, as well as other Sergeants within the Department, was not given

the opportunity to bid in order of seniority for the created Administrative
Sergeant’s Position.

Article ., Article . Article lli. Article XXX. Article XXXI,, Article XXX,

REQUESTED REMEDY: 1. Chief Delehanty conduct the shift bid according to
departmental seniority as other assignments are conducted.

2, Al departmental members enjoy the same privileges and working
conditions.

3. The Chief post ALL Supervisory positions as part of the annual/semi annual
shift bid.

4. The Town of Winthrop and the Winthrop Police Department cease all
retaliatory actions towards me in violation of the law.

Grievant:

Grievance Committee:

" e e
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COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF LABOR RELATIONS
BEFORE THE COMMONWEALTH EMPLOYMENT RELATIONS BOARD

DLR Docket No. MUP-14-4210

WINTHROP POLICE
MCOP LOCAL 421, AFL-CI1O, and
FERRUCCIO ROMEO

Charging Parties,

V.

TOWN OF WINTHROP,

Respondent

R N T N N I ™ W g Sy

CHARGING PARTY FERRUCCIO ROMEQO’S REQUEST FOR REVIEW OF THE
MARCH 5, 2015 DISMISSAL OF CHARGE OF PROHIBITED PRACTICE

L Introduction

Ferruccio Romeo was a police officer for the Town of Winthrop for nineteen years before
his termination on January 9, 2015. During his nineteen years of service, Officer Romeo’s record
was unblemished. During the last eleven years, Officer Romeo was president of Winthrop Police
M.C.0.P Local 421, AFL-CIO (hereinafter “the Union™) and was the Union’s sole officer. As
Union President, Officer Romeo assisted two female Town of Winthrop police officers in filing
numerous grievances over the last year against the Town alleging sex discrimination, Officer
Romeo reviewed, signed off on, and posted the grievances on the Union’s bulletin board. Police
Chief Terence Delehanty became angry at Officer Romeo for his activity assisting the two
female officers and particularly for Officer Romeo’s refusal to remove certain correspondence

related to the officers’ grievances from the Union bulletin board. On December 1, 2014, just



weeks after the conflict between Chief Delehanty and Officer Romeo came to its peak, Chief
Delehanty terminated Officer Romeo allegedly because he had attended Union contract
negotiations on November 24, 2014, while at the same time being assigned to a paid detail.
Although others had in the past done the same thing, and Mr, Romeo did not hide the fact that he
was at the negotiations while assigned to a detail, and even though he was never paid for the
detail, he was terminated for conduct that at most warranted significantly lesser discipline. The
only plausible explanation for the firing of this nineteen year veteran with an unblemished
record, is his protected union activity.

However after a Department of Labor Relations in-person investigation that took place on
January 14, 2015, without the presence of Union or personal counsel for the charging parties, the
investigator dismissed the Charge on the basis that the Union did not support its claim of
unlawful motivation and failed to demonstrate that Officer Romeo faced disparate treatment. In
dismissing Officer Romeo’s Charge, the investigator focused solely on Officer Romeo’s
argument that the Town treated him differently than another officer who had attended the
November 24, 2014 mediation when he was assigned to a detail but was not punished. The
investigator rejected this argument, because the other police officer did not submit a pay slip for
the hours that he attended the meeting. However, in concluding that Officer Romeo faced no
disparate treatment, the investigator failed to consider the seriously disproportionate nature of the
discipline that the Town issued to Officer Romeo for his relatively minor misconduct. If this
Charge is allowed to proceed to a hearing, Romeo would show that (1) several Town of
Winthrop police officers have in the past attended union negotiations with the Town while
submitting detail slips for roving details without any disciplinary consequences; and (2) the

Town has never terminated a police officer for misconduct, including instances that were




comparatively worse than Officer Romeo’s. At the in-person investigation, Officer Romeo
submitted affidavits from four other police officers that support both of those propositions
(attached hereto as Exhibits A-D), Officer Romeo is prepared to submit additional evidence at
hearing, which admittedly he did not submit at the in-person investigation. It is important to note
that he was not represented by counsel at that point.

Finally thus Charge should be deferred pending the arbitration of Officer Roméo’s
termination. Although the Union had not yet demanded an arbitration on Officer Romeo’s
termination at the time of the January 14, 2015, in-person investigation by Investigator
Swinderman, the Union submitted a timely demand for arbitration with the American Arbitration
Association on February 13, 2015, a copy of which is attached hereto as Exhibit A, Therefore

under the principal of Collyer Insulated Wire, 192 NLRB 837 (1971), deferral to arbitration is

appropriate so that an arbitrator can determine whether Officer Romeo’s conduct constituted just
cause for termiation before the Department of Labor Relations makes a determination on
Officer Romeo’s Charge.
IL FACTS

Ferruccio Romeo was employed as a patrol officer for the Town of Winthrop from 1996
until his termination on January 9, 2015. (Aff. of Romeo ] 1, 31 submitted in support of his
charge at the in-person investigation of January 14, 2015, attached hereto as Exhibit E.) Officer
Romeo had served as the president of the Winthrop Police Union MCOP Local 421 for eleven
years prior to his termination. (Aff. of Romeo 4 3-4, Ex. E.) Throughout 2014, and over the last
several years, Officer Romeo assisted two female officers in filing grievances against the Town
for sex discrimination. (Aff. of Romeo 4 7-11, Ex. E.) In Officer Romeo’s capacity as Union

president, he reviewed, signed off on, and posted the grievances on the Union bulletin board.



(Aff. of Romeo 9 7-11, Ex. E.) Additionally, Officer Romeo posted, as a matter of course, the
responses to the grievances by Chief Terence Delehanty. (Aff. of Romeo Y 5, 13, Ex. E.) Chief
Delehanty’s frustration with Officer Romeo for engaging in this protected concerted conduct
came to a head in late November 2014, shortly before the Town placed Officer Romeo on
administrative leave and subsequently terminated him. (Aff. of Romeo Y 13-20, Ex. E.) In
August 2014, Chief Delehanty had issued a response to one of the female officer’s grievances,
and Officer Romeo posted it to the Union bulletin board. (Aff. of Romeo § 13, Ex. E.) The
grievant was upset by Chief Delehanty’s response, because she felt that the response was a
personal attack that questioned her trustworthiness. (Aff. of Romeo { 11, Ex. E.) In September
12, Human Resources Director Stacy DiChiara asked Officer Romeo to remove Chief
Delehanty’s response from the bulletin board, and Officer Romeo refused to remove it, because
the grievant had not requested its removal. (Aff. of Romeo § 15, Ex. E.}) On November 18, 2014,
the grievant submitted a letter to Chief Delehanty requesting reconsideration of his response to
her grievance. (Aff. of Romeo 9 16, Ex. E.) On November 20, 2014, Chief Delehanty emailed
Officer Romeo and told him once again to remove the Chief’s response to the August grievance
as well as the grievant’s letter asking for reconsideration. (Aff. of Romeo ¥ 18, Ex. E.) Chief
Delehanty argued that the bulletin board was a shared between the Union and the Town, that the
letter requesting reconsideration violated the Collective Bargaining Agreement, and that Officer
Romeo’s posting of that letter violated the Collective Bargaining Agreement. (Aff. of Romeo
18, Ex. E.) Officer Romeo responded on November 22, 2014, that he would not remove any of
the letters in question from the Union bulletin board, as the grievant had not requested their
removal, and because there had been no violations of the Collective Bargaining Agreement. (Aff.

of Romeo § 19, Ex. E.)



Shortly thereafter, on December 1, 2014, Chief Delehanty placed Officer Romeo on
administrative leave, (AT, of Romeo ¥ 20, Ex, E.) Chief Delehanty accused Officer Romeo of
submitting a false detail slip for a detail that Officer Romeo worked on November 24, 2014.
(Aff. of Romeo 4 20, Ex. E.) The detail in question was a “roving detail” with the Department of
Conservation (DCR) from 7:00 AM until 3:00 PM, during which time the officer was required to
be on-call in the area near the Short Beach Pump Station to assist should any issues arise related
to the Winthrop Beach Nourishment project. Though Officer Romeo did in fact attend the
mediation at the Winthrop Town Hall from 10:00 AM until 3:00 PM that day, he was available
on-call with his radio on and his cruiser in the Town Hall parking lot ready to provide assistance
to the DCR if needed. There was a general understanding among the Winthrop police officers
that they could rightfully report completion of these “roving details” as long as they spent the
time of the detail in the general vicinity the Short Beach, in uniform with their radios on and
their cruisers available, ready to respond to a DCR request for assistance with an issue, (Aff, of
Dalrymple 9 8-10, Ex. B; Aff. of Hickey Jr. 4 14-28, Ex. C.) There also was a general
understanding among the officers that it was permissible to attend contract negotiations with the
Town while on such a “roving detail” as long as they were available on-call, because neither the
Potice Department nor the DCR had ever objected to this practice in the past. (Aff. of Dalrymple
99 8-10, Ex. B; Aff. of Hickey Jr. 49 14-28, Ex. C.) Regardless, Chief Delehanty placed Officer
Romeo on administrative leave on December 1, 2014, and on January 9, 2014, the Town issued a
letter to Officer Romeo notifying him that he was dismissed from his position as a police officer
with the Town. (Aff. of Romeo Y 20, 31, Ex. E.) Thereafier, Officer Romeo and the Union filed
a charge that the Town’s conduct violated M.G.L. ¢. 150, §§ 10(a)(1)-(4). The Department of

Labor Relations conducted an in-person investigation on January 14, 2015. At the time of the



investigation, the Union had not filed a demand for arbitration for Romeo’s termination.
However, the Union filed an arbitration demand on February 13, 2015. (Arbitration Demand, Ex.
F)
III.  Argument
A. The Investigator’s disparate treatment analysis failed to adequately consider
the seriously disproportionate nature of the discipline that the Town issued
to Officer Romeo in response to his minor alleged misconduct.

The Town’s termination of Officer Romeo was unlawfully motivated by a desire to

penalize him for engaging in protected activity. See City of Holyoke, 35 MLC 153, 15, MUP 04~

4503 (January 9, 2009). As the investigator stated in the dismissal of the Charge, “to support a

claim of unlawful motivation, a charging party may rely on circumstantial evidence and

reasonable inferences drawn from that evidence.” See City of Holyoke, 35 MLC at 156. As the
investigator stated further, several factors that suggest unlawful motivation include “the timing
of the alleged discriminatory act in relation to the protected activity, triviliaty of reasons given by
the employer, disparate treatment, an employer’s deviation from past practices, or expressions of

animus or hostility towards a union or the protected activity.” See City of Holyoke, 35 MLC at

157.
The investigator’s dismissal of the Charge relies chiefly upon the fact that in his view, the
Union failed to demonstrate that the Town was unlawfully motivated by Officer Romeo’s
signing and supporting grievances as Union President. The investigator focused only on Officer
Romeo’s argument that the Town freated him differently than another employee who had also
attended the November 24 contract negotiation while on a detail but was not punished. The
‘investigator found that this was not disparate treatment sufficient to demonstrate the Town’s

unlawful motivation, because the other employee did not submit a pay slip for the hours that he




attended the negotiation. However, this is by no means the only evidence demonstrating that
Officer Romeo faced disparate treatment. Importantly, the investigator failed to consider the
seriously disproportionate nature of the Town’s discipline in light of Officer Romeo’s minor
alleged misconduct, which can only be explained by Chief Delehanty’s anger at Officer Romeo
for his union activity. Officer Romeo never had any discipline in his entire 19 year tenure as a
Winthrop Police Officer, and the Town decided to terminate him for his first minor incident.
Arguably, Romeo committed no misconduct whatsoever, as he was available on-call in accord
with the requirements of the Short Beach Pump Station roving detail. If this Charge is allowed to
proceed to a hearing, the evidence will show that several officers have in the past attended
contract negotiations with the Town while working and getting paid for a detail without facing
any discipline or even accusations of misconduct by the Town, The evidence will also
demonstrate that the Town consistently has issued discipline more lenient than termination to
police officers who committed worse misconduct than Officer Romeo’s, In fact, during Officer
Romeo’s 19 year tenure as a police officer, the Town only terminated a single officer for
misconduct, and this termination was rescinded almost immediately. At the in-person
investigation, Officer Romeo submitted the affidavits of Officer Judy Racow, Sergeant Nancy
Dalrymple, Sergeant Arthur Hickey Jr., and Lieutenant Frank Scarpa (Exhibits A-D), which
support Officer Romeo’s contention that the discipline issued to him was disproportionate in
comparison to the Town’s past practices. Officer Romeo is prepared to submit additional
evidence to support these contentions, should the Charge proceed to a hearirig, which admittedly
he did not submit at the in-person investigation. Again, it is important to note that he was not

represented by counsel at that point.




The only reasonable explanation for the Town’s disproportionate response to the minor
misconduct is that Chief Delehanty and Town Manager McKenna were angry at Officer Romeo
for supporting the grievances of the two female police officers throughout 2014 and refusing to
remove grievance-related correspondence from the Union bulletin board, The conflict between
Officer Romeo and Chief Delehanty over the grievance issue came to a head between November
18, 2014 and November 22, 2014, when Romeo refused to withdraw the grievances, responses,
and letters from the Union bulletin board. Three days later, on November 25, 2014, Chief
Delehanty accused Officer Romeo of the detail slip misconduct, The Town terminated Officer
Romeo for the detail slip incident, despite his immaculate record, and despite the fact that he had
arguably done nothing wrong, Officer Romeo attended the contract negotiation while remaining
on-call for his detail, ready to respond to a DCR request for assistance immediately. He did this
based on his understanding, and indeed based on a common understanding among the Winthrop
police officers, that this conduct was permissible. Because Chief Delehanty and Town Manager
McKenna were angry at Officer Romeo for his union activity, they used this negligible
misconduct as an opportunity to terminate him.

B. The Department of Labor Relations should defer this charge pending the
outcome of the arbitration of Officer Romeo’s tcrmination.

Pursuant to Collyer Insulated Wire, 192 NLRB 837 (1971), deferral to arbitration is

appropriate here rather than dismissal of the Charge. The Commonwealth Employment Relations

Board has adopted the policy expressed in Collyer. See Whittier Regional School Committee, 13

MLC 1325, 1331-42. The Department of Tabor Relations may defer a pre-arbitral dispute to the
parties’ grievance-arbitration process while retaining jurisdiction to review the arbitrator’s award

or to monitor further progress of the parties toward the resolution of the dispute. See City of

Boston, 1 MLC 1228 (1974). Additionally, 456 CM.R. § 15.13 provides that “At any time



during the pendency of a charge at the Division, the Director may refer the matter to an
investigator who may issue an order: . . . (b) deferring any charge which the subject of a pending
grievance or arbitration,” Under the Collyer deferral policy, deferral is appropriate where (1) the
contract clearly provides for the grievance and arbitration of disputes, (2) the action taken by the
employer was not designed to undermine the Union and was based on a substantial claim of
contractual privilege, and (3) it appears that the arbitral interpretation of the contract will resolve
both the unfair labor practice issue and the contract interpretation issue in a manner compatible

with the law. See Whittier Regional School Committee, 13 MLC at 841-42; Natick School

Committee, 11 MLC 1387, 1395-96. The rationale behind the deferral policy is to “encourage
the prompt and eftective settlement of public sector disputes utilizing binding grievance and
arbitration procedures and to employ arbitrators with an expertise in contract analysis.” In the

Matter of City of Holyoke and International Brotherhood of Police Officers, Local 388, Case No.

MUP-2734, 2002 WL 34459877 (MA LRC November 29, 2002) (citing Collyer Insulated Wire).

Officer Romeo’s Charge should be deferred pending the outcome of the arbitration of his
termination grievance. During the January 14, 2015, in-person investigation, there was no
arbitration pending. However, the Unton filed a timely arbitration demand, pursuant to the
Collective Bargaining Agreement, on February 13, 2015, Under Collyer, deferral is clearly
appropriate here, because the Union is utilizing the duly established arbitration procedure in
order to challenge the Town’s unlawful termination of Officer Romeo. The arbitrator’s decision
will hinge on whether Officer Romeo’s termination was supported by just cause. To determine
the existence of just cause, the arbitrator will necessarily consider whether or not the Town’s
termination of Officer Romeo was a disproportionate reaction to the gravity of the alleged

misconduct, and whether the Town treated Officer Romeo differently than other officers that it




has disciplined in the past, Therefore, consideration of the Charge should be deferred pending the
arbitration.
IV.  Conclusion

For the reasons mentioned above, Charging Party Ferruccio Romeo respectfully requests
that the Commonwealth Employment Relations Board review the March 5, 2015, dismissal of

the Charge, reverse the dismissal, and defer the Charge pending the outcome of arbitration.

Respectfully submitted,

Ferruccio Romeo,
Charging Party,
by his counsel,

Harold .. Lichten, BBO # 549689
Thomas P. Fowler, BBO # 688521
Lichten & Liss-Riordan, P.C.

729 Boylston Street, Suite 2000
Boston, MA 02116
(617)994-5800
hlichten@llrlaw.com
tfowler@llrlaw.com

Dated: March 16, 2015

CERTIFICATE OF SERVICE

A copy of the foregoing Notice of Appearance has been sent via U.S. Mail, this 16™ day of
March, 2015 to counsel for the Town of Winthrop Howard Greenspan, Esq., 220 Broadway,

#204, Lynnfield, MA 01940

Thomas P. Fowler, Esq.
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AFFIDAVIT

L judy Racow; herebry depose and say;

LMy name I5 Judy Racow, ] am a female resident of the Town of Winthrop
Massachusotty,

2.1 have been emplyed as a Palice Officer for the Town of Winthrap since 1993,

3. 1 was assigned as a phain clothes detective in 1995 and was the only fomalke in the
unit. ] held that position from 1995 through May of 2006 when [ was removed for

the first time and reassigned o uniform pairel

4.1 have extensive tralning in narcotics investigations, sexunl assaults, cytming)
tnvestigations, property and evidsnce room management, fingerprinting, sex offander
registration, community policing, investigation and prosecution for critnes agatnst
persons with disabilities and eler abuse, juvenile policing, narcotics tdentification,
E911 and rape investigations, In 199K I racelved the Hanna Award and Medal of
Vabr for my work as an undevcover offices.

5.As part of my duties as a detective, ] and Detective Robert Jsworski, ware involved
in numerous undercover narcotics investigations with the Chekea Drug Task Porce
"weod and seed” that inchrded MSB Chekea Detectives, Winthrop Detectives, DEA,
ATF, Suffolk District Attorney’s Office and HUD.

6.0n or around March 2001, the Suffulk County Detective Unit along with the
Winthrop Detectives, I and Robert Jaworshd and the Cheksea Drug Task Porce began
an undercover operation against a loeal known deug dealer kmown as Robert
“Chubba” Cartey; who was also the father of Winthrop Police Officer Wayne Carter
and Massport Police Officer Robert Carter; The investigation hasted several months
resuiting in Carter’s arvest and subsequent prasecution and conviction for 3 counts
of Bistribution of a Class B substance Cotuine and 1 count of Distribution In a Schaool
Zone the Dalrymple Schaol

7.During the undsrcover drug operation, then Reserve Officer Seap Delehenty,
brother of Chief Terence M. Delchanty, queried a confidential nember phte in May
2001 at the request of Carter who he was very lendly with. Reserve Officer Sean
Delehanty gave the information to the target of the investigation Carter and
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compromized and jeopardized the undercover officer’s identity and inapeded the
investigation. Trooper Joseph Masterson confinmed the muzaber plate of the
undercover vehick had besn queried by ID # 937 which is assigaed to Reserve
Officer Sean Delehanty and was confirmed by me and detective Robert Jaworskl,

8.0n or around May 2006 I was removed from my detective position by Chief David
B. Gokstein allging budgetary and staffing shortfalic

9.0n or around May 2006, | fikd & Grievance regending my transfer and
reassignment t¢ the Uniformed Patrol Division. Officer Ferrurccio Romeo assistod and
supported me as President of the Local

10.0m or arcund May 2008 | flled 2 Complhint with MCAD as I was the only famale
detective removed despite having the maost training, 1 fled the MCAD Comphint after
consulting with Oficer Ferruccio Romeo as he was the president of the Local Unfon -
and | am aware that he is a censed attormey and was knowledgeablk: in this area of
the bw.

11.0n or arcund January 2007 ~ December 2008 ! was pheed back in the detective
unit temporarily pursuant o a drug grant to work solely narcotics investigations,

12. I'was approached by then Sgt. Dekehanty and asked what §t would take to resolve
the MCAD matter. He stated to me that maybe [ and wy fandly would Hke to go on a
vacation and that we cavid go to Disney using m e and it woukl tot be
charged to me. [ repied by telling him that I could net accept that and that § wanted
my position back in the Detective Unit and Attormey Fees paid. Ultimately that was
what was agreed upon as a resolution after my probable cause finding at MCAD. The
miatter was seitled April 3, 2012.

13.0n or around January 6, 2009 1 was re-assigned back to the Uniformed Patrol
Division.

14.0n or around July 23, 2008, 1 received a Letter of Counseling from Lt, Detective
Brian Perrin regarding a conflicting arder that [ had questioned. I filed a Grievance on
this maiter on or around July 24, 2008. The matter was resolvod at the first step of
the Grievance Process by Chief David B. Goldstein and Temporary Acting Assistant
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Chief Teyence M, Delohanty and the letter was removed from my Personnel record |
was represented by Union President Ferrucelo Romeo in this matter.

15.0n or aroiind November 20, 2008, Lt. Terence M. Delehanty informed me that he
'was conducting an internal investigation regavding a Board of Probation check on the
Town of Winthrop's Finauce Director Michas] Bertino regarding criminal activity
outside of the Town of Winthrop. At that thme I had run a BOP check to confirm or
oliminate the information I had received az part of my regulbar duties. I was alkso
Instructed how to answer the questions that was pravided o e by Lt. Delehanty due
to the fact that it would have implicated other officers who informed me of tho
information regarding a Town employee to begin with. The resulis of the internal
investigation were Unfounded but I recelved a Counseling regarding any Town
department Head in matbers relsted to knv enforcement in the future,

16.0n or around January 2009 I was reassigned back to uniformed patrol untfl
September |

17.0n or around fuly 14, 2008, Executive Officer Tereace M. Dekhanty notified Union
Prestdent Ferruccio Romeo that he had contacted the 3 Officers that had been lsyed

off or aeoupted a layoff voluntarily and they all refused to be recalled.

18.0n or around June 2009 Officer Sean Delhanty requested a voluntary hyoff so he
would be placed at the top of the Civil Service liyofflist and he eligihle to transfer to
the Saugus Police Depariment due to his senlority which was a higher paying
department.

19.0n or around july 21, 2009, shortly after belnyg hired from the Civi] Service layoff
Hst, Saugus Police Chief Domenic DiMelk placed Officer Sean Delohanty on
Administrative Leave with Pay pending the outcome of an internal Investgation
regarding Sean Delehanty’s involvement in the Carter Undercover Drug Investigation
in 2001. Saugus Pelice Chief Domenic DiMelk ako recetved Information that Officer
Sean Delechanty went before the Grand jury s pleaded the 5% regarding the running
of a icense phte for a lmown kocal drug dealer. Saugus Police Chief Domenic DiMella
reportod there was no necord of this matter In Sean Delehanty’s Personnel fils when
the Saugus Detectives conducted a background check. Saupus Police Chief Domenic
DiMell informed Police Chief Terence M. Delehanty, whe fafled to dischse the matter
to the Saugus detectives that conducted the original hackground investigation, that 1f
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hemdmmmbmmmmwmmhemnummmm
Saungus Police Pepartment,

20.0n July 22, 2009 Acting Chief Terence M. Delchanty ssued a Personne] Order
mmmwmmwmmmmmmm
WWWMMWMWMMMUuM

21.0n wmwzm.lmmmmmnmmm
faworgki to a temporary Narcotics Detective posting.

22.0n or sround Novembey 2609, I was assigned to investigate, along with Lt
mmmmmmmmmmm
Mwmmmmawsmnunmmmm

Winthrop.

23.1' was the kead investigator in this case and identified the Suspect, Robert “Chubba”
Carter after reviewing video surveillance of the ncident. He was subsequently
atrested on or araund November 23, 2009 and prosecuted and convicted, Chief
Terence M, Delehanty approached me during the course of the Court Proceedings
and asked me to ask the District Attorney for lenlency hecause his sons, Wayne
Carter and Robert Carter, who he had 2 very close and personal relationship with,
were Police Officers. § did not speak with the DA regarding the Chief’s request. Upon
the day of sentencing, the DA expressed concern and dismay that Chief Terence M.
Dekhanty had requested lenfenicy for Robert “Chubha” Carter and I informed ker
that he had also requested it through me but I did aot pursue it. The DA stated It was
highly inappropriate that the Police Chief make sauch a requaest.

2411 September 2012 1 met with Lt. Scavpa and Lt. Pervin regarding Officer/Detective
Callinan’s disvespectful treatment of me. Union President Ferrucclo Romeo albo assisted and
supported me during this difficalt time.

25.1n July 2013 | leamed 1 was belug investigetud by my department without notification.

26.In Sepretsher 2013 | was again rexovail from the Detective Unit.
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27.1 flled a grisvance under CBA in Septembrer 2013. it was demled by the Town on Octoher
11, 2013. Union President Ferruceio Romeo assisted and supported me.

20.Janusry 7, 2014 1 was injured in the lie of duty while working my 1600-0200 Shift

29.There were monerous issues pertaining to my duty status o5 & result of my injury. I was
always represented by my Union President Officer Rowien durfog all procesdings
smurrounding vumerous unjon issias particnbrly discriminstion and retaliation.

30J flled & complaint with the Human resource direckos Stacy Dichiara. The complintwas
lodged as a result of actions of inappropriate behavior at best by then part ime Detactive
Cailinan. This event wts a department held Christmas Party sponzored by the Chiefas well
8y severa]l other supervisars and ranking officers.

3L.After being tol 1 could i my compliant verbally by tha Human Resouoroe Director 1 was
tokd it then had to be in writing per the Town Managex: On or about August 7, 2614 1 fild
sams complaint in writing adiressed to the Town Manager Jares McKeona through Stacy
Dichiara. She repeatedly informed me via tovn E-Mail that she was advissd by Town
Manager this matter was a unlon issue and to spealks with my wation rep. After several back
and fiovth conversations informing the Town Manager that ft was not a Unlon fssue and he
had a duty to 6ok, Town hired Jean Heart) to Investigate,

3Z.During Union grievances flled under the CBA partsining to my injury and dmraswallas'
ny unused vacation time cany over | was assisted and represeited by Union President
Romen.

33.0n August 21, 2014 Chief Dokchanty wrote s rezponse btter denylag my grisvancs dated
Augost 14, 2014, The response contained his personal subjective opinion of me. These
comments had no basts in fact when 1 complsined the Town blamed the Unjon and tried w
order the Unlon President Offtcer Romeo to remove the posting from the Unton board It s
the customary practice to poet &1l wnlon busivmss on the Board | was aware of that as | had
observed numerous Grievances and responses posted on the Unlon Boards over the years,
Chief Dekhanty was wall aware of this ag well having been a unton offices'in the past as well
ag an intern with the IBPO whik in Law School The Town tried to blime the Union for
posting Union materials when in fact my bumniiiation and dizcomfort from other officer
vomimeints to me was the direct result of what Ineccuractes Chief Delehanty wrote and the
hurtful contents, not the fact it was posted by the Unfon Pregident and s refusal to allow the
Chief of Police to control the Union Board and interfere with Uinion business and the
operation of the Unton. During the month of November 2014 1 also wrote zeveral lstters to

B oos/007
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tho Town Manager in regards to the actions by Chief Delohanty and his eomments
about me as an officer and to recopsider hs depial of my Grievance. My requests went
unaddressed and even in a response from the Town Manager be stated that X bought any
baym I suffered on mysclf. These Letters were also posted at my request on the Union
Board as they were part of my Grievance.

34. I also have pending Ktigation against the Toen due to tie treatment L have reccived by

them. X bave akio personally named Chief Delshkanty and the Town of Winthrop in my
case.

I swear or affivm that the foregoing repreasatations are corriet to the best of my
information, Knowlcdge and belicf.

Dated January 12, 2015

Judy A. Racow

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, §8. DATE: /= /3 + /S5
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AFFIDAVIT OF NANCY J. DALRYMPLE

1.1 am a Police Sergeant for The Town of Winthrop in The Winthrop Police Depariment.

2. { was appointed as a Police Officer for the Town of Winthrop on July 22, 1880. | have bean
promoted to the rank of Sergeant since March 1, 2002,

3. Since 1989 to the present | have been involved in numerous legal matters vs. The Town of
Winthrop/Winthrop Police Department and many elected and appointed town officials. in
addition to many grievances under the Collective Bargaining Agreement (CBA) between the
Town of Winthrop and the Police Unions and their subsequent Arbitrations, my maiters have
been heard at The Massachusetts Commission Against Discrimination, The Civil Service
Commission, Labor Relations Commission, The Superior Court, The Appellate Court, The
Massachusetts Supreme Judicial Court and the Federal District Court for the District of
Massachusetts, 1st Circuit.

4, | have been assisted in many of these matters which usually involved some portion of the
CBA during the past eleven years by the current Union President for those years, Ferrucclo
Romeo.

5. Union President Romeo was a witness at several proceedings as well as being listed as such
on submitted witness lists for many of these mentioned matters over the years.

6. As recently as the spring and summer of 2014 | have filed several grievances under the CBA
on my own as well as jointly with Off. Judy Racow who also has been and is currently a plaintiff
in several issues that are now currently before the Massachusetts Commission Against
Discrimination {MCAD). in addition to contract issues these filed grievances pertained to
discrimination and retaliation against myself and others by the current Chief of Police, Terrance
M. Delehanty. Unlon President Romeo has assisted me as well as Officer Racow with the
processing of our grievances as well as filing for arbitration on several matters. These matters
are all still pending.

7. Several of the above mentioned grievances filed in 2014 came as result of a Decision from
the Massachusetts Commission Against Discrimination in January 2014 after a full Public
Hearing held in 2013 where the Town and others were found to have discriminated and
retaliated against me.

8. During the course of my emplcyment for over thirty-five years { am aware of officers coming
and going from detail assignments.

9. On October 10, 2014 | was assigned to the Pump Station Detail. Upon my arrival to my
assignment { inquired of DCR Project Manager Steve Colometto at his traiter what my



assighment was as well as the expectation of me while on the detall. It is customary for me to
inquire on a new first time assignment and | had inquired previously regarding assignments -
when waorking the DCR Gate Assignment on Winthrop Shore Drive as well as the escorting of
the sand trucks. | made this inquiry at the DCR trailer of Mr. Colometto in the presence of DCR
Inspector, Michael Vickery.

! was instructed at this time by Mr. Colometto that my assignment that day as | was in a marked
vehicle was to be available for any emergencies. | then inquired what type of instances he was
envisioning. | was told that in the event a truck tipped over as that had happened previously in
Revere or if any other detail officers were having a problem with a truck driver or If there were
any trucks reported to be speeding then | may be called upon to assist as | was mobile, Mr.
Colometto algo made a comment to the effect that we didn't have to worry about any beach
goers crossing now.

10. During the course of my detall assignment on Qctober 10, 2014 | observed and heard over
the radio other officers that were assigned to fixed post details leave their details under the
direction of the Chief of Police.

11. During the course of my employment with the Town of Winthrop for over thirty-five years |
have also been a Union Official many times and as a result | personally know full well that the
Town of Winthrop and its Police Department has been found responsible by the courts and
other investigative agencies to have retaliated against officers for protecting their rights as wel|
as assisting other officars under the CBA and in the courts.

| affim that the foregoing representations are true and correct to the best of my information,
knowledge and bellef.

Submitted by,

Vo)l

Nancy J. Dalrymple
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COMMONWEALTH OF MASSACHUSETTS
CIVIL SERVICE COMMISSION

Romeo, Ferruccio, Case No. D-14-300
Appellant
V. Date: January 9, 2015
Town of Winthrop,
Respondent
Affidavit

I, Arthur G, Hickey Jv., hereby depose and say,

1,

My name is Arthur G, Hickey Jr,
I have been employed by the Town of Winthrop in the Police Department fuli time since 1983.
{ am currently a Sergeant and have been since 1997.

{ am a Supervisor in charge of overseeing and am responsible for a Day Shift from 7:00 a.m, —
5.00 p.m. on a 4 on 4 off schedule that inciudes Ferruccio Romeo.

| have been Ferruccio Romeo'’s direct and immediate Supervisor for approximately the last 15
years.

During the last 15 years of supervising Ferruccio Romeo, | have never had to counsel, discipline
or question his judgment as a person or a Police Officer.

Ferruccio Romeo has always conducted himself professionally, ethically, courteous and above
board.

Ferruccio Romeo has no record or history of any disciplinary matters, inappropriate conduct or
behavior.

Ferruccio Romeo has been the President of the Local Union for approximately 11 years.

10. 1 have been the President of the Local Union in the past during my career,



11.

12,

13,

14.

15

I

16.

17.

18.

19.

20,

21.

22,

The role of President of the Local, in my personal experience and as an observer involving i
Ferruccio Romeo aver the iast 11 years, is very contentious, adversarial and controversial with
the Chief of Police and the Town Officials.

Ferruccio Romeo has been a very strong and active Local Union President and his relationship
with Chief Terence M. Delehanty and Town Manager James Mckenna has been very adversarial
over the last several years in his role as the Prasident of the Local.

Ferruccio Romeo has always exhibited high moral character and | believe him to be very
trustworthy and a strong advocate for the lawful rights of others in and outside the Police
Department.

Based upon my personal knowledge over the last 32 years, Officers constantly float off their
details and have never been disciplined about it.

1 worked several details for the DCR regarding the Winthrop Beach Nourishment Project from :
March 2014 ~ present. .

I spoke with Resident Engineer Steve Colometo regularly and he never instructed me about any
specific instructions or guidelines regarding the requirements of any of the DCR Details.

Besides an initial memao in March 2014 from Chief Terence M. Delehanty regarding the Crest Ave
DCR Details, | never observed or received any memos, instructions, directives, orders or written
correspondence from Chief Terence M. Delehanty regarding the duties and requirements of the
DCR Details.

In early April 2014, | became aware that Chief Terence M. Delehanty had reogived a complaint
about the DCR Detail Officers on Crest Ave not being in position.

| asked Chief Terence M. Deiehanty about it because | was assigned to Crest Ave at that time.
The Chief said he didn’t mean me but other Officers.

t asked the local merchants If they had flled or reported a Complaint and everyone denied
making such a report as they were very satisfied and appreciated the Officers in the area.

I am not aware of any internal investigation initiated about this matter. | am not aware of any
Officer being disciplined over this matter.

{ am not aware of any memaos, written or verbat instructions or written or verbal
communications from the DCR being distributed to the Officers or posted on any Bulletin Boards
in the Palice Department regarding the DCR Detalls.



23.

24.

25.

26.

27.

28.

29,

30

-

31.

32,

33.

| am not aware of any requirements or specific instructions elther verbally or in writing
regarding the DCR Pump Station Detail.

Neither the DCR, nor Chief Terence M. Delehanty required a Supervisor be assigned to oversee
the DCR Details daily until after the Detall in question completed on November 24, 2014 by
Ferruccio Romeo.

Based upon my 32 years of experience and the accepted practices currently in the Police
Department relative to Police Details the DCR Pump Station Detail was satisfled and completed
appropriately on November 24, 2014 by Ferruccio Romeo.

Other Officers assigned to the Pump Station Detali, as well as numerous other Details, between
October 2014 and November 24, 2014 left their assigned location on numerous occasions as |
personally observed them to be in the Police Station for extended perlods of time beyond
breaks for lunch or restroom breaks.

The Police Station Is located directly across the Street from the Town Hall.

No internal investigation has been initiated and none of these Officers has ever been disciplined
to the best of my knowledge.

On December 1, 2014, | was working my assigned Day Shift with Ferruccio Romeo.

Sometime in the middle of the morning Ferruccio Romeo was called in to the Chief’s Office
accompanied by Lt. Brian J. Perrin.

Shortly thereafter, Ferruccio Romeo came back into the Control Room and dropped off his
cruiser keys and left the building.

( was unaware, as his direct and immediate Supervisor, that Ferruccio Romeo had been placed
on Administrative Leave with Pay. | was also unaware that he had been ordered to turn in his
department issued firearm, badge and Police radio.

At approximately 3:40 p.m. on December 1, 2014, { was called in to the Chief’s Office. Chief
Terence M. Delehanty stated he was very upset that he had to investigate an incident involving
Ferruccio Romeo and a Detail. He stated the Town Manager had ordered him to investigate it
and that he was unabie to sleep the last couple of nights because he was asked to investigate it
by Town Manager James McKenna. He further apologized to me for not ietting me know sooner
what had transpired since | was Ferruccio Romeo’s immediate supervisor,




34. Based upon my personal knowledge, experience, practices of the Winthrop Police Department
and the Town of Winthrop Ferruccio Romeo has been and continues to be punished excessively
and unjustly and it is directly related to his position as President of the Local Union and his
advocating for other Officers in the exercise of their protected rights.

I swear or affirm that the foregoing representations are true and correct to the best of my information,

knowledge and belief,
W %L 24. 4

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS. pate: OA{©QA |AS

Before me, then personally appeared the above named affiant__Ar Thur Hickey

Who acknowledged, by his signature, the foregoing Affidavit to be true and to be the affiant’s free .act
and deed. DL J S DYEIHETY mA

Notary Signature: *(pow:h J]em‘. Gawg@ua /Lu\.au;z

Notary Name {Printed):tM AR 1A ®ie Caevalhy 4‘:#41:5

My Commission Expires: _ N9V, 16 <ol g

€ MARIA JOSE CANVALHO ARRAIS

,{Tjé "“‘ Hotary Public
‘\ b J COMMONWEALTH GF MASSACHUSETTS
¥ / My Cormission Cxplres

Ay Hovcmber 18, 2018
TP AP
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COMMONWEALTH OF MASSACHUSETTS

CIVIL SERVICE COMMISSION
Romeo, Ferrucelo, Case Number: D-14-300
Apeliant
Y. Date: January 9, 2015
Town of Winthrop,
Respondent

AFFIDAVIT OF FRANK SCARPA

Name: Frank Scarpa
Occupation: Lieutenant Winthrop Police Department

1, Frank Scarpa, swear or affirm:

1‘

20

I have been employed by the Town of Winthrop in the Police Department since 1977.
I eamed the rank of Sergeant in 1988.
I am currently a Lieutenant and have been since 1992.

I am currently the senior Lieutenant in the Winthrop Police Department in my 38" year
of service to the Town of Winthrop.

I am a Shift Commander and have supervisory responsibilities during my Shift from 4:00
p-m. —2:00 a.m. on a 4 on 4 off schedule.

I have exiensive training regarding internal affairs, internal investigations and
disciplinary matters involving Police Officers.

The training that I have attended and completed during my career regarding disciplining
of Officers, teaches that discipline must be swift, uniform, and certain.

The Winthrop Police Departrnent does not have a history of adhering to the practice of
disciplining Officers pursuant to the training I have received.

The incident of the current matter should have taken approximately a week to fourteen
days to resolve based upon my training and experience.



-

10. Based upon my training, the issue and knowledge of no disciplinary history of this
Officer with 19 years of service, I would recommend the following discipline be issued
under these circunstances:

(a.) Non-Payment for the Detail in question;

(b.) Verbal Counseling; and

(c.) Brief Written Letter of Counseling in Officer’s Personnel Record for 6 months
to be removed as long as there is no further repeat of such.

Further Affiant saith not.

1 swear or affirm that the above and foregoing representations are true and correct to the best of
my information, knowledge and belief.

- D8 -/ ~

Date: - i
Frank Saarp{ U
COMMONWEALTH OF MASSACHUSETTS
Suffolk, ss. Date: ///

Before me, then personally appeared the above named Affiant £ :4 ,/» J Ch . n A

Who acknowledged, by his signature, the foregoing Affidavit to be true and to be the Aﬁiant’s
free act and deed.

Notary Name (Printed): J’ %"’mé% JZa rJﬁ’arf

My Commission Expires: 3 / / / // 7
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AFFIDAVIT
I, Ferruccio Romeo, hereby depose and state as follows:;

. thave been employed as a Police Officer for the Town of Winthrop since 1996.

. I have had no disciplinary history during my career as a Police Officer.

. lam the President of the Winthrop Police Union M.C.0.P. Local 421 representing

Sergeants and Patrol Officers.

. | have been the President of the Union since December 2004.

. As President of the Local, | review, process and sign off on Grievances for violations of
the Collective Bargaining Agreement. 1 also post Grievances and correspondence related
to Grievances on the Union Bulletin Board. | also post general Union information on the
Union Bulletin Board.

. 1am currently the only elected Union Official of the Local Union.

. From March 2014, to present, several Grievances were filed by female officers and a
minority officer and processed by me as President of the Local that included violations
of discrimination and retatiation against Police Chief Terence M. Delehanty. All relevant
documentation for these Grievances was posted on the Union Board as part of my
representational responsibilities.

. Officer Judy Racow filed several Grievances for violations of the Coilective Bargaining
Agreement including discrimination, retaliation and unequal treatment against Chief
Terence M. Delehanty. ! reviewed the Grievances, signed off on them and posted them
on the Union Board,

. Officer David Brown filed a Grievance with Judy Racow and Nancy Dalrymple for
violations of the Collective Bargaining Agreement including discrimination and
retaliation against Chief Terence M. Delehanty. | reviewed the Grievance signed off on it
and posted it on the Union Board. David Brown subseguently removed his name from
the Grievance because he had been ridiculed by other Officers and due to a
disagreement he had with Nancy Dalrymple over a Shift assignment and seniority.



10. Nancy Dalrymple filed several Grievances for violations of the Collective Bargaining
Agreement including discrimination and retaliation. | reviewed these Grievances, signed
off on them and posted them on the Union Board.

11. Several of these Grievances remain outstanding and unresolved. Several of these
Grievances have been processed for Arbitration.

12. | have counseled, advised, assisted and supported Officers in the exercise of their
protection of their Civil Rights as President of the Local Union.

13. On August 21, 2014, Chief Terence M. Delehanty issued a written response to Officer
Judy Racow’s Grievance dated August 15, 2014. The response was posted on the Union
Board as part of my representationat responsibilities. The Chief’s-response was a
personal attack against Officer Judy Racow and her trustworthiness as a Police Officer.
The contents of the Chief’s response caused her embarrassment and humiliation among
her peers.

14, On September 12, 2014, | received an emal! dated September 11, 2014 from Human
Resources Director Stacy DiChiara requesting the Chief's response be removed from the
Union Board as she had received a Complaint from Judy Racow about it being posted.

15. On September 12, 2014, | notified HR Director Stacy DiChiara via email that the Union
would not remove the posting as it was customary practice by the Union to post
Grievances and Grievance responses from the Town particularly when the Union signs
off on any Grievance, Additionally | informed her that Judy Racow was not upset at the
posting of the Chief’s response but to the contents of it. Judy Racow never requested
that | remove the Chief’s response from the Union Board. She was also advised that her
request may be a violation of Law.

16. On November 18, 2014, Judy Racow regquested reconsideration of the denial letter she
received from Town Manager James McKenna. | reviewed the reconsideration request
as it directly involved the Grievance, signed off on it and posted it on the Union Bulletin
Board as part of my representational responsibilities.

17. On November 19, 2014, Officer Patrick Curran was reading the reconsideration letter
posted on the Union Board from Judy Racow to Town Manager James McKenna. Patrick
Curran remarked “we're gonna need a bigger boat.” Chief Terence M. Delehanty then
suddenly appeared from the side hallway and remarked that the Board was a shared



board and mumbled some other comments that | did not hear. Neither | nor Patrick
Curran made any remarks or responses to Chief Terence M. Delehanty as he exited to
the front lobby. Patrick Curran stated to me that he meant we will need more Bulletin
Boards as the 2 currently in place were fully occupied with pending unresolved
Grievances.

18. On November 20, 2014, | received an email from Chief Terence M. Delehanty referring
to the Judy Racow reconsideration request relative to her Grievance to Town Manager
James McKenna. The Chief was alleging a violation of the Collective Bargaining
Agreement. He also stated that Judy Racow had requested his originat Grievance
response be removed from the Unlon Bulletin Board as well. This was inaccurate and
untruthful. The Chief was interfering and attempting to coerce me in the exercise of my
rights guaranteed under M.G.L. ¢.150E. The Chief was attempting to contro} the
administration of the Union’s business.

19. On November 22, 2014, | notified Chief Terence M. Delehanty via email that the Judy
Racow reconsideration request was not a violation of the Collective Bargaining
Agreement and that she had never requested it be removed. | also responded to the
Bulletin Board issue and the Union's position. | reiterated the fact that Judy Racow was
upset with his Grievance response and his personal attack against her and that Town
Manager James McKenna had failed to address Judy Racow’s concerns.

20, On December 1, 2014, | wa§ placed on Administrative Leave with Pay and ordered to
turn in my department issued firearm, badge and Police radio and banished from the
workplace for allegedly submitting a detall slip that I did not work. | was ordered not to
discuss the matter with anyone except tegal counsel depriving me of my right to a fair
and Impartial hearing as | was unable to prepare a proper defense. | fully satisfied the
detail and submitted a valid detail slip for payment.

21, On December 18, 2014, | attended and testified at a disciplinary hearing presided over
by the appointing authority McKenna on my own behalf. The Town’s only witness was
Delehanty. | was not allowed to cross examine alleged parties he had interviewed and |
was never interviewed by Delehanty. Delehanty testified untruthfully at this hearing.
Delehanty never interviewed or reviewed video surveillance footage of other Officers
that had performed that detail.

22. On January 7, 2015, | recelved a phone call at my residence at approximately 9:15 p.m.
from Town Manager James McKenna informing me that he had drafted a termination




letter and attempted to coerce me into admitting to wrongdoing that | had not
committed.

23, McKenna informed me that he did not wish to terminate me but was being forced to do
50 by other people.

24. McKenna also made statements about my pension, career and healthcare benefits,

25. McKenna suggested | contact Delehanty the next morning at his office and meet with
him. | informed McKenna | did not trust Delehanty and feared he would fabricate
additional allegations against me particularly after what he had done up to this point.

26. | agreed to meet with him and Delehanty in an effort to resolve this matter.

27. On January 8, 2015, | received a phone call at my residence at approximately 9:20 a.m.
from McKenna informing me he had coordinated a meeting at 4:00 p.m. and it would be
held at Uno’s restaurant in Revere with him and Delehanty.

28. | arrived at Uno’s in Revere with a witness but neither McKenna nor Delehanty showed
up.

29. Later in the evening, | was reviewing my emails and discovered an emakll from Sandulli
regarding a settlement offer if | agreed to release the Town of all pending legal matters
tncluding the Unfair Practice Charge, MCAD Complaint, Civil Service Appeal and
Grievance.

30. A second email was forwarded to me by Sandulli he had received from Greenspan
confirming Delehanty or McKenna would be attending the 4:00 p.m. meeting.

31. On January 12, 2015, | received a letter at my home via U.S. mail from McKenna
informing me he had decided to dismiss me as a Police Officer of the Town of Winthrop.

32, On January 13, 2015, | attended a pre-hearing Conference at the Civil Service
Commission. A hearing has been scheduled for March 12, 2015,

33. Judy Racow also has pending litigation against Chief Terence M. Delehanty personally
and the town of Winthrop in Superior Court Docket No. 14-3200E. She also has had a
negative long history with Delehanty and his family members and close friends because




she carried out her duties as a Police Officer as a detective that involved Delehanty’s
family and relatives of his close friends.

34. 1 have been the only elected Union Official over the last 11 years to participate in ali the
adversarial and controversial matters against the Chief and Town Manager as well as
other Town officials and Departiment Heads.

35. Chief Terence M. Delehanty and Town Manager James McKenna have retaliated against
me for performing my representational responsibilities as President of the Union
through Labor Counsel Howard L. Greenspan.

36. Chief Terence M. Delehanty and Town Manager James McKenna have excessively and
unjustly punished me for carrying out my representational responsibilities as President
of the Local Union through Labor Counsel Howard L. Greenspan.

37. Chief Terence M. Delehanty and Town Manager James have committed mental
extortion in their pursuit of having me admit to wrongdoing for which I have not
committed and they have threatened termination because | have protected Officers in
my capacity as President of the Local Union and my representational responsibilities.

38, Chief Terence M., Delehanty and Town Manager James McKenna have violated M.G.L.
¢.150E in their attempts to control and or eliminate me as the President of the Local
Union through Labor Counsel Howard L. Greenspan.

SIGNED under the pains and penalties of perjury, this 13" day of January 2015,
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- Ferruccio Romeo
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LABOR ARBITRATION RULES
DEMAND FOR ARBITRATION

AMERICAN ARBITRATION ASS0OCIATION®

Date! pebruary 13, 2015

Name of Filing Party:
Winthrop Police Union, MCOP Local 421, AFL-CIO

Name of Filing Party's Representative:

Alan H, Shapiro, Esq.

Check spplicable box: Filing Party is [¥] Union or (1 Employer Name of Firm (if applicable); Sandulli Grace, P.C.

Address: Representative’s Address: 44 School Strest, Suite 1100

City: State: Zip Code: City: Boston State: MA Zip Code: 2108
Telephone: Fax No.: Telephone: §17-523-2500 Fax No.:

Cell Phone: Cell Phone! g]7.877-1756 617-523-2527

Email Address: Email Address: ashapiro@sandulligrace.com

Additional Emailis) to be Copied on Correspondence: AAA Should Communicate With Me By [#] Email {1 Fax [J mail

The filing party, a party to a Collective Bargaining Agreement dated  7/1/11
Arbitration Rules of the American Arbitration Association, hereby dsmands arbitration.

, which provides for arbitration under the Labor

Nature of Grievance: [f] Discharge [ Suspension [#] Other Discipline [ Contract Interpretation [#) Other
Describe:

Placement of Officer Romeo on administrative leave and subsequent discharge.

Remedy Sought: Reinstalemenl. Back pay and compensation including paid details and overtime and alf benefits. Retreactive Lo datc of admin leave. Make whole. Record cleansed,

Name of Grievant{s) (if applicable): Fapruecio Romeo

The filing party requests that hearings be held at the following location: Bogion AAA

You are hereby notified that copies of our arbitration agreement and this demand are being filed with the American Arbitration Association office
located in  Boston . with a request that it commence administration of the arbitration. Under the rules, you may file an answering
staternent within ten (10) days after notice from the AAA,

Name of Respondent:

Town of Winthrop

Check applicable box: Respondent is [J Union or ] Employer Name of Respondent’s Representative (if known}:

Howard Greenspan, Esq.

Contact Person: pyes McKenna, ‘Town Maneger Namae of Firm {if applicable):

Address: | paiealf Square Representative’s Address: 200 Brondway, Suite 304

City: Winthrop State! MA Zip Code: ozisz | City: Lynafield State: pMA Zip Code: 1940
Telephone: Fax No.: Telephone: 781-598-4545 Fax No.:
Ermail Address: Email Address! pgreenspan@igreenspanlawyers.com

AAA Customer Service can be reached at 800-778-7879.

Reminders: Send a copy of this form to the other side at the time it is forwarded to the AAA,. Please reference appropriate fees pursuant to the fee
schedule outlined in the Labor Rules. You can file your cese online by visiting the AAAs website at www.adr.org. Please select “AAA Webfile* from
the list of side menu options. You may also wish to visit our wabsite for a complete fist of our administrative services and procedures, including our
Grievance Mediation Procedures, Expedited Proceduras, List Only Service and List with Appointment. Your case manager can also provide additional
information.

5/2009






