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I. STATEMENT OF THE ISSUES

1, Whether the guperior court erred in denying
pDefendant's motion To confirm the arbitrator’s Award,
pursuant to G.L. c. 150G, section 10, and granting
plaintiff’s request TO vacate the award, pursuant to
c.L. c. 150C, Section 117

2. Whether the Superioxr Court improperly nade
independent £indings of fact regarding the dispute
that were beyond, and in conflict with, those facts
found by the Arbitrator?

3. Whether the superior Court applied the appropriate
standard of review to the Arbitrator’s Award?

4. Whether the Superior court erred in failing to
grant the‘Union’s request for attorney’s fees and

costs?

TI. STATEMENT OF THE CASE

Tn January 2013, the Town of Winthrop {(“the

. Town”) +erminated the employment of Ferruccio ROmMEC,
who had been a pat;ol officer in the Winthrop Pelice
Departmenf for 19 years. [App. 921. The Winthrop Police
Union, Local 421, MCOP {(*the Union”) filed a grievance
contesting the termination pursuant tc‘its collective
bargaining agreement with the Town. 7d. The parties
were unable ToO resolve the grievance and the Union
filed for arpitration. Id. at p. 14. The matter was
heard by arbitrator bruce Frasér. Td. The parties
agreed to the following issue: “Was there just cause
for the termination of officer Ferruccio Romeo? IT

not, what‘shall e the remedy?” Id. at 15. The



Arbitrator determined that the Town did not have just
~ cause to terminate Romeo and ordered that he be
reinstated, with back pay. Id. at 37.

‘The Town filed a complaint in Superior Court,
requesting that the Award be vacated. [Rpp. 7]. The
Union filed a motion to confirm the Award, which
sought interest and attorneys’ fees. 7d. at 45. The
Town filed a Memorandum of Law in -Support of
Plaintiff's Motion for Judgment on the Pleadings,
though it never filed a Motion for Judgment on the
- Pleadings. The superior Court treated the Town's
Memorandum as & Cross Motion to Vacate the Arbitration
Awérd. 1d. at 205. The Superior Court denied the |
Union’s motion and granted the fown’s motion. I&. at
218; The Union filed a timely notice of appeal. Id. at
221.

ITII. STATEMENT OF ¥ACTS

A. The Arbitrator Finds that Romeo Was Not
Dishonest

As of January 2015, the Grievant, ROmeO, had been
a patrol officer in the Winthrop Police Department'for
19 years. [ApPP- 16]1. Prior to tfhe termination at issue
in this matter, Romeo had an unblemished and
discipline-free record. Id. He had alsc served as

pPresident of the Union for some 11 years and, while a



Winthrop police officer, earned a law‘degree and
passed the Massachusetts Bar. Id. On November.24,
2014, Romeo was not scheduled to work his regular day
éhift. Id. at 14-16. In other words, theré is no
evidence offered or found by the arbitrator that
November 24 was a paid work day for Romeo. Romeo
signed up to work a police détail that déy, referred
to as the “Pump Station-Detail.” Id.

The Town 1is approximatély 1.8 squére miles in
length. [AppP. 32]. In 2014, the Town undertook‘the
Wwinthrop Beach Nourishment Project, which was funded
by the Massachusetts Department éf Conservation and
Recreation (DCR). 7d. This project involved moviﬁg
sand and rock to the Winthrop beach. Id. In mid-Fall
2014, it became necessary to add a detail {i.e., the
pump Station Detail} to the daily Winthrop Police
Department details that assisted, when necessary, with
traffic associated with the project. 1d. It was this
pump Station Detail that Romeo signed up for on.
Noﬁember 24; 2014. Id.

Generally, the Pump gtation Detail was scheduled
Cfrom 7 a.m. to 3 P.K.y, with the officer required to be
on duty at 9 a.m. (officers, after sigﬁing in at 7

a.m., were free to spend time until © a.m. as they



wished) . Id. The Winthrop Department of Public Works
(DPW) Pump Station was located near the beach and
along the traffic routé, where the project rook place.
Id. Officers working the Pump Station Detail were
assiéned a police-cruiser: they could base themselveé
at the Pump Station or arive about the area as needed,
including along the truck route associated with the
project. Officers assigned to the pump Station Detail
were expected to be available to respond to
emergencies that happened along the truck route. [AppP -
16, 18-19j. The detail officer was not required-to
remain at the Pump Station; tﬁe officér could use the
assigned éruiser to move about as long as the police
radio was on and the officer could respond quickly to
an incident.AId. No evidence was preduced at the
arbitration hearing that Romeo, or other officers;
‘were ever inférmed that the detail was a “stationary”
detail, meaning that an officer was required to be
parked at the Pump Station at all times; 1d. Officers
agsigned to tﬁe Pump gtation Detall are seldom called
upon to do anything. Id. at 19.

on November 24, 2014, in addition to working the
detail, Romeo, a8 president of the Unicn, was also

scheduled to attend labor negotiations with the Town.



[App. 161. Officers nad been permitted by the Chief to
attend negotiations while assigned to & detail. Id. at
30-31. Romeo did, in fact, attend negotiations on that
date from approximately 10 a.m. to 2:30 p.m. Id. The
supervisors of thé shift that day knew Romeo was
assigned to a detail and -attending negotiations. Id.
at 31. Negotiations lasted much longer than everyone
expected. Id. at 22. He attended*nggotiations wearing
his uniform, carrying a radio, and with access to an
assigﬁed'cruiser.lld. at 22. The Town never called him
to service. Id. at 32. He subsegquently supmitted a
detail slip indicating that he had worked the Pump
Station ﬁetéil.that day. 1d. at 16.%' On November 25,
2014, Police Chief Terence Delehénty (hereinafter
“Chief Delehanty”) reviewed Roméo's detail slip and
¥new that Romeo had been at negotiations on the 24th.
Id. Yet, Chief Delehanty decided TO investigate
Romeo’ s detail slip- 7d. at 17. on December 1, 2014,
Chief.Delehanty called Romeo to nis office and asked
why he sﬁbmitted a detail slip for a perioa when he

attended negotiations. Id.

1 An officer working the detail would be on duty
between 9 a.m. and 3 p.M.y and was authorized to
indicate that he/she had worked 8 hours on the detail.
Id. at 15-16.
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Romeo informed chief Delehanty that it was his-
pelief, based on the information that he had been
given by DCR Manager Steve Colometo (hereinafter
“Colomet?”} and gnothér DCR,emplOyee; Mike Vickery
(hereinafter wyickery”) s that he could fulfill the
requirements of tﬁe detail while at ﬁegotiaticns
because the Pump Station assignment was & mobile, o©or
floating, detail (i.e., & detail where an officer was
not required to remain in oneé place, as long as
available to respond to a call). [App-. 34]. He stated
that he.believed he could perform a mobile detail from
negotiatioﬁs pecause he was within the genefal radius.
of the work site and was available to respond to any
calls within a minute.or TwWo. Id.JRomeo did nbt clainm
to have been given permission by Colometo, or anyone
else, tO work the detail from a 1ocation other than
the Pump Station. Id. Romeo told Chief Delehanfy that
he would never put in a slip for a detail he had not

rworked. 1d. at 20.

Chief Delehanty, who did not haye any documents
describing the detail and its requirements,
subsequently spoke with Colometo and asked him,about

the detail. Id. at 18-19. Colomelo explained that the

purpose of the detail was to monitor truck traffic

il



from the Pump Statioﬁ location. Id; When asked whether
it was a mobile, oOr floating, detail, Colometo replied
that it was a stationary detail. Id. He further stated
that he did not recall telling of ficers that it was a
floating detail. Id. ¢hief Delehanty 1ater asked
vickery if he had told officers that they could
perform,their duties on a floating basis, vickery did
not directly answer the question, but indicated that
it was a stationary detail. [Bpp. 18]

In a letter provided to Romeo on December 1,
2014, Chief Delehanty informed RoMeES ﬁhét he was being
~ placed on administrative 1eavé pending an '
investigation of the detail. 7d. at 17. The letter
further stated: “Iram ordering you not to discuss this
matier with anyone except for your leggl
representatives while the investigation is ongoing.”
id. In édditicn to ordering Rémeo not te discuss the
matter with his co—workers,'the T oW also froie
‘Romeo’s access to documents related to the work he
performed on November .24, 2014, including video and
door access monitdr records. Id.lat 36. Thére is no

evidence Romes Was ever pald for the detail. On

December 2, 2014, Romeo received a letter from Town

Manager James McKenna stating that the Town would hold

1z



a Due Process Hearing to consider Romeo's'actions on
November 24, 2014 and that the hearing “might result
in disci?lipe including dismissal for just cause.” Id.
at 17. This pre—termination Due Process Hearing was
held December 18, 2014. Id.

pDuring the Due Process Hearing, Romeo wWas asked
to describe the work he performed on November 24,
2014. Id. at 21. Romeo testified the he followed his
usual practice and arrived at the‘police station at 7
a.m., picked ﬁp 2 cruiser, got his detail slip signed
at the DCR offices, picked up & coffée and a bagel,
went to the Pump atation, and remained there until
apout 10 a.m., when he wént to the Town Hall for
negotiations. [App. 351. He iﬁdicated that his
recoliection might be somewhat.faulty. Id. at 21.

subsequently, Chief Deieﬁanty, during re-direct
tegtimony, testified that vidéo and card access
control records showed that Romeo arrived at the
police gtation patking lot at about 7:24 a.m., entered
the station at 7:29 a.ﬁ., and léft the building at
g:21 a.m. Id. He further testified that the same
records showed Romeo return to the .station parking lot
at 5:28 a.m., enter the stétion at‘9:32 a.m., .and exit

the station (to attend negotiatidns at Town Hall) at

13



9:54 a.m. Id. Following the Due process Hearing, Romec

was, for the first time, 31lowed to check the

5

documentation cited by Chief Delehanty. Id. Rémeo
recognized the fiaws in his initial description cof the
events of'ﬁovember 24th. Id.

Following the Due Process Hearing, McKenna
terminated Rémeo. Id. at 23. The_termination letter
dated January 9, 2015, stated, inter alia:

1. On Novemper 24, 2014, you gubmitted a
voucher for a detail siip for pay for 8
‘hours pay in the total amount of $344 for
a detail at the Short Beach Pump Station.
During the time that you billed for this
detail, you were not present at the
detail. Billing for gervices rendered
without being present constitutes
unacceptable judgment fraud, and conduct
unbecoming an officer.

2. The above referenced conduct constitutes a
dishonest act which is contrary to the
trust that citizens put in public safelty
officers.

3. You specifically stated that the engineers
from the commonwealth of Massachusetts
stated to you that it was unnecessary for"
you to be physically present at the.
detail. Your statement was specifically
contradicted by the DCR resident engineer
as well as the DCR inspector. Your
agssertion that you didn't have to be
present at the detail was also
specifically contradicted by other members
of the Police Department.

4. Your statements during the disciplinary .
investigation and the hearing were

14-



untruthful which in and of itself
constitutes just cause for your dismissal.

[App. 241

Roméo and the Union grieved the terminationl Id.
As the parties did not resolve the grievance, the
Union.filed forrarbitration. 1d. ét 25. The parties
agreed that the arbitrator would decide this issue:
wyas there just cause for the termination of foicer
Ferruccio Romeoc? If not, what shall be the remedy?”
Id. at 15. The Toﬁn cited three specific acts by Romeo
that it‘a:gued justified his termination: (1) filing a
calse detail slip; (2) lying to the Chief during the
course of the investigation; and (3) lying durinélthe
Due Process Hearing. [Rpp. 261.

At the arbitration hearing, Romeo testified that
the chronology of events described by Chief Délehanty
regarding his actions between 7 and 10 a.m. on
November 24, 2014 was correct. Id. at 21, 36. He
further explained that his statements on this subject
at the Due Process Hearlng were pased upon his
recollection of having performed three other Pﬁmp
Station Details during the same week. Id. He had not
been able to refresh his recollection prior to his Due

process Hearing restimony because he had not been

15



allowed to view the video or card access control
records until after‘the Hearing. Id.

Following s multi-day hearing at which both
parties put on multiple witnesses and submitted
documentary evidence, and after receiving written
briefs fiied by both parties, the Arbitrator
determined that the Town did not have just cause to
terminate Romeo. id. at 15, 37. Regarding Charge i,
thg Arbitrator found that Romeo did not file a false
detail slip. Id. at 33. The Arbitrator held that the
substance of the Town’'s charge was that Romeo
knowingly and deliberately.submitted documents stating
that he had worked the Pump station Detail from 9 a.m.
ro 2 p.m. on November 24, 2014, when in.fact he had
not worked it. [Aﬁp. 32]. The Arbitratof held that
Grievant “ecorrectly” pelieved that the primary duties
6f the detail were to be reédy to respond to any
incident on the truck route. Id. Furthermore, the
Arbitrator found that the Grievant did have radio
. contact with the dispatcher, was in close proximity to
the truck route, had a cruiser at his disposal, and
was free to respon& to any police calls. Id.
Accdrdingly, the Arbitrator found that Romeo’s

culpability for Charge 1 nad not beén proven because

16



“he was performing a1l the tasks of working the detail
for some fiﬁe hours that day 7 even 1f he was located
at the Town Hall. Id. at 33. The Arbitrator héld that:
wphe critical queétion here is the following: Was
Romeo working the Pump Station detail when he was
working the detail.from the Town Hall? 1T find in the
affirmative.” Id.

Regarding Charge 2, the Arbitratox found that
romeo did not lie to chief Delehanty during the
investigation about the detail. Id. at 35, The basis
of this charge wWas the Town's allegation that Romeo
lied by élaiming‘that “the engineers from,thé
Commonwealth.of MasSachusetts étated to you that it
was gnneceésary for you to be physically present at
thefdetail." Id.lat 24. Contrary to this aliegation,
however, the arbitrator found that while Colometo did
expect the officer assigned to the detail to be based
at the Pump gtation, Romeo never wsgserted that
Colometo gavé him permission to work the detail from
the Town Hall.” Id. at 34. Réther, Roméo merely told
chief Delehanty that he believed that the detéil was a
mobile detail and that he had wide latitude to move
around while on the detail, SO long as he was nearby

the truck route and available to respond to any calls

17



regarding the detail. Id. at 35. Thus, the arbitrator

wrote that:

Oon December 1, 2014, Romeo simply gave his

opinion to the Chief about the detail based

on [his] conversation'with Colometo. He did

not state affirmatively +rhat the detail was

a “floating detail,” and never asserted that

colometo agreed with him, but only offered

that as a way of describing it. I find that

he did not lie toO the Chief during the

investigation on December 1, 2014.
Id. at 24.

Regarding Charge 3, the Arbitrator found that
Romeo did not lie during the Town Due Process Hearing.

‘ ‘

[App..35—361. The Town contended that Romeo’ s
recitation of his whereabouts between 7 a.m. and ld
a.m. on November 24 was a lie. 7d. However, the
arpbitrator found that: “Although Romeo’ 5 testimony at
the Town hearing was inaccurate, I do not find that it
was intended to deceive.” Id. (emphasis added) To the
coﬁtrary, the Arbitrator held that Romeo merely failed
to accurately recoliect what had occurred that moyning
and that the inaccuracy of his description of_gvents
was wcontributed” to in “large part” by the Town
“preventing him access to the video and keycard
recordslbéfore the Due Process hearing.” Id. The

Arbitrator determined that Romeo had nothing to gain

py offering an incorrect description of his

18



whereabouts since “ihlig time was his own between 7 am
and 9 am and returning at about 9530 am to prepare for
the negotiations with his lawyer could bé expeéted.”
Id. “Once he saw the video and keycard records
information . dayé after the Due Prbcess Hearing, he
realized he had misspoken at the Town Hearing.” Id.
consequently, the Arbitrator wrote: w1 find neo
delibetate misrepresentation on his part.” Id.

While the Arbitrator did not find that the Town
had proven any of its charges, he did find that Romeo
should have asked for permission to base himgelf at
the Town Hall during the detail. Id. at 37. Because he
did not seeklpermission to base himself at Toﬁn Hall,
the ArbitratOr_ordered that he should be iséued a
Written Letter of Warhing. 7d. He concluded that the
Town' s termination violated the just cause ianguage of
the collective pargalning agreement. Id.‘To remedy
' this breach, the Arbitrator ordered the Town to
reinstate Romeo and make‘him whole for all lost wages

and benefits {minus offsetting income).'Id.

19



B. The Superior Court Voiced “Serious Concern”
With Longstanding precedent Regarding The
Narrow Scope of Judicial Review of Arbitration
Awards
During oral argument before the Superior.Court in
this matter, Justice Fahey voiced her distaste for
longstanding precedent regarding the limited role of
the courts when reviewing an arbitration award on a
motion to vacate. [App. 1791. When counsel for the
Union noted the wparrow” scope of judicial review,
Justice Fahey responded:
1 have, frankly, never understood why we
give such deference. I have to put a bag on.
my head. Unless there is fraud, which is
never proven, I have to put a bag on my head
and affirm what some arbitrator decides. He
could be wrong on the facts, wrong cn the
law, and unless there’s fraud or a violation
of public policy, 1'm supposed to affirm it.
7d. This distaste was restated in her Order. After
citing a case describing the approptiate standard for
judicial review, Justice Fahey wrote in a footnote
that: “Notwithstanding my serious concerns about the
propriety of the extreme deference that courts are

required to give an arbitrator’s decision, this Court

is still required tO apply it.” 7d. at 215.

20



C. The Superior Court Made Findings of Fact In
"Addition to, and Contrary to, Those Found by
the Arbitrator

Despite the Arbitrater’s clear and unambiguous'
findings that Romeo was not dishonest and did not lie,
and despite her tacit acknowledgment that judges are
bound by an arbitrator’s findings, Justice Fahey made
her own findings of fact regarding romeo! s conduct and
credibility. Justice Fahey first articulated
independent findings of fact during oral argument:

What I understand occurred in this case is

that it was denied and then some fiction

apout you don't have to show up at this

detail. I get to collect all this money and

1 don't have to show up. i need to be

available even when I'm at a hearing for

- four and a half hours. 1 mean, what's the

taxpayer going to think ‘of this?

7d. at 177.? The order affirmed and expanded upon her
findings, contrary to the Arbitrator, that Romeo lied.

Justice Fahey'ordered that the award be vacated

necause Romeo’s “dishonesty throughout the course of

2 See also App. 186, where Justice Fahey stated:

5o [Romeol wasn't just oh, I made a mistake.
He wasn't just —- 80O that's wny it seemed
more -- there was a flagrancy to it that the
arbitrator, in my skimming his decision,
seemed to be saying well, he said what he
believed. I've seen +oo much of that
recently. You know, it's just not
necessarily correci.

21



Chief Delehanfy's investigation and the subsequent
hearings} as found by the arbitrator, réguired
dismissql and that any lesser sanction would frustrate
pﬁblic policy.” [ApP. 217%. ndditionally,
contradicting her statements that the vacating of the
Aaward was based on the Arbitrator’s findings, she held
+hat there wWas "no pasis” for the Arbitrator’s
wfindings or explanation of why he credits Officer’s
Romeo’ s belief” that he could perfoﬁm,the det;il from
a location other than the Pump station. Id. at 218.
she referred to the Arbitrator’s findings as
winaccurate” and weontradictory.” Id. at 213, She made
her own finding regarding Romeo’ s credibility, writing
that his statements regarding his Ypelief” we:é
“unfounded and érrpneous.” Id. Finally, even though

Romeo.was not paid separately for'attending bargaining
and that the Town never accused him of “double
pilling,” Justice Fahey determined that she could
“reasonably infer[} thét officer. Romeo was also paid
for his negotiations work at the Town Hali,” that.the
Apbitrator committed an “error of iaw” py failing to
fiﬁd that Rbmeo had been “double billing,” and stated
that “the award appears to invite, Lf not encourage,

doubling billing .7 1d. at 218. Justice Fahey also

22



referred Romeo, & Massachusetts lawyer in good
standing, to\the Board of Bar Overseers for
investigation.3

- Justice Fahey acknowledged that judicial
disregard for .the appropriate standard could.result in
considerable financial cost to taxpayers:

I mean, I t+hink defense counsel is correct
that very often -~ all too often in my mind
—— put that if I find a public policy
violation and I'm wrong, you're going to
be paying him for two MOIre years while
he's practicing law, apparently. His own
lawyervsaid that; that's what he's been
doing. I didn't know that. And rhat's what
you —- +hat's what the TowWn of Winthrop
wants me to do.

. But notwithstanding that the town could
then be on the hook for whatever thousands
of dollars, tens of thousands of dollars,
that's what the town wants.

{App. 1861.

Iy, SUMMARY OF ARGUMENT

The Superior Court erred by vacating an

arbitration award that specifically concluded that a

R
3 Justice Fahey wrote:

Given my concern that testifying to an
unfounded and erronecus "pelief" violates
Rule 3.3(a) (1) of the Massachusetts.Rules of
Peressional Conduct, and therefore _
implicates «.J.C. Rule 3:09, this Court will
accordingly forward this opinion O the
Massachusets poard of Bar Overseers to
satisfy'my cbligation.

1d. at 214, n.1l5.
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terminated police officer did nqt file a false detail
~glip or 1ie. [Brief at 2¢-37]. Given these findindgs,
the'Superiok court erroneously concluded that it
violated public policy to reinstate an officer who
filed a false detail slip and/or lied. Id. It is black
letter law that a court is pound by the facts found by
an arbitrator, eveh if the court believes the
arbitrator’s findings are incorrect, poorly reasoned,
contradictory, ©T ampiguous. 7d. at 26-28. AS recently
as July 2017, the SUpreme‘Judicial Court.confirmed
that a court cannot apply £he public policy exception
to vacate an award when the arbitrator already
reijected the factual basis for the public policy
argument. Id. af 33-34. Tn other words, the public
policy exception cannot be applied where the
arbitrator has found that the employee did not engage
in the condubf alleged to violate public policy. Id.
Thus, where the arbitrator chosen by the Town and the
Union in this matter expressly rejected the factual
allegations that form the pasis of the Town's
‘Complaint, thé Superior Court was required toO confirm
the BAward without even addressing the Town's public

policy argument. Td. at 35-38.
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The Superior Court further erred by making its
own independent findings of fact and reaching its own
conclusions, contrary to those found by the
Arbitrator. fBrief at 42—48].\It pompounded these
erroré by basing.its order to vacate the Award upon
those_independent findings. Id. Despite citing to the
strict standard of review applied to the judicial
review of arbitration awards, the Superior Court
dismissed the Arbitratorfs findings, &escribing them
asAerroneous, incorrect, and cbntradictory..Id. The
superior Court based its decision to vacate the Award
on its own finding that Romeo was disnhonest, despite |
the Arbitrator’s clear and unambiguous findihg that
Romeo was not dishonest. Id._Indeed, t+he Superior
Court went so far as to éssert that Romeo was double
billing (i.e., that he was paid both fér the detail
and attending negotiations,- which would constitute
fraud) even though Romeo was indisputably not paid for
attending negotiations and the Town never alleged that
he was paid in this manner. Id. at 45*48._The Superior
court further apused her au;hority by recommending
Romeo, & lawyer in good standing, for bar
investigation based upon-conduct.that the Arbitrator

found to be truthful and not fraudulent. Id.
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lFor rhese reasons, the Court shoﬁld vacate the
order of the Superior Ccourt and remand the cﬁse to the
Superior Court with.instructions to confirm the pward
and determine the attorneys’ fees. Id. at 49-50.°

V. ARGUMENT

A. The Court ts Bound By The nrbitrator’s Findings
of Fact And Conclusions '

Massachusetts appellate courts have repeatedly
emphasized the limited role of the courts in reviewing
arbitration awards. The scope of judicial review of an
arbitratién decision ié very narrow and deferential.
City Of Boston v, Boston Police Patrolme#'s Ass’n, No.
5Je-12077, 2017 WL 2960815, at *7 (July 12,' 2017)
(hereinafter Boston Police patrolmen's Ass’n 2017)
(ndd. )i School Dist. of Beverly v. Geller, 435 Mass.
223, 225 (2001); Bureau of Special Investigationé v.
coalition of public Safety: 430 Mass. 601, 603 (2000);
Plyﬁouth~Carver Reg’1l Sch. Diét. v. J. Farmer & CO..,
‘Inc., 407 Mass. 1006, lOb? (1990) . A court may not
review alleged errors of law or fact or overfule an
arbitratoer based on a different interpretation of .a
contragt. See Concerned Minority Educators of
Worcester V. School Comit. of Worcester, 392 Mass. 184,

187-88 (1984} . indeed, a court is “strictly bound by
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an arbitrator’s findings andllegal conclusions, evel
if they appear erroneous, indonsistent, or unsupported
by the record at the arbitration hearing.” City of
Lynn V. Thqmpson, 435 Mass. 54, 61.(2001), cert. den.
534 U.S. 1131 (2002);'see also Boston Police
Patrolmeh’é Assn v. City of Boston, 60 Mass. App. Ct.
672, 674 (2004), rev, den. 442 Mass. 1103 (2004)
(“Uﬁlike our review of facfuai findings and legal
rulings made by a rrial judge, we are strictly bound
by an arbitrator's findings and legal conclusions;
even 1f they appéar erronecus, inconsistent, O
unsupported by the record at the arbitration
hearing.”) .

A party disappointed by an arbitrafor’s iuling
cannot obtain judicial relief because it disagrees |
with'a decision rendered by the-very individual it has
directed to resolve the controversy. Ié. absent fraud,
corruption, oY misconduct, an arbitration award may be
vacated only if it was 1n excess of authority or
requires.the'public employer TO commit an act
prohibited py law. G.L. C. 150G, $§ 11(a};ASchool Comm .
of Waltham V. Waltham Educators Ass’n, 398 Mass. 703,
705-06 (1986) ; Plymouth—éarvér Reg’l Sch. Dist.. 407

Mass. at 1007. “An‘arbitrator's result may be wrong;
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it may éppear unsupported; it may appear poorly
reasoned; it may appear foolish. Yet, it may not be
subject to court interference.” city of Lynn, 435
Mass. at 62. Therefore, regardless of thse findings by
the Superior court, this court is bound by the
arbitrator’s findings of fact and conclusions,
including his fipdings that Romec did not file a false
detall slip and did not 1ie during the %nvestigation
of the Due Process Hearing.

B, The Court Need Not Address The Application of
public Policy Related To A police Officer Lying
Because The Arbitrator Unanbiguously Found That
Romeo Did Not Lie

While a court may, On Tare occasions, vacate an

arbitration award that violates a,well—defined and

dominant public policy: there are no grounds to apply

the public policy exception in this matter.? Though the

4 “fo meet the criteria for application of the
public policy exception, the public policy
in question must be well defined and
dominant, and is to be ascertained by
reference to the laws and legal precedents
and not from general considerations of
supposed public interests. The . public policy
exception does not address disfavored
conduct, in the abstract, but only
disfavored conduct which is integral to the
performance.of employment duties. Finally,
we reguire a showing that the arbitrator's
award reinstating the employee viplates
public policy to such an extent that the
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Town and the Superior Court'rély on a public policy
against police officers lying, which is not nearly as
broad as either appears £o belleve, thé Court cannot
even reach the public policy arguments because the
basic facts necessary to support its applicatién are
lacking. See City of Lynn, 435 Mass. at 63j65. The
Court need not anaiyze any public-policy regarding
police officers lying because thé Arbitratér clearly
and unambiguously found that Romeo did not lie.,

In its Complalnt, the Town alleged “on November
24} 2015 .. RomeoO submitted a false detall slip ."
{App. 9]. Howevexr, the Arbitrator specifically found-
that Romeo did not file a false detail slip. 1d. at
33, The Town further alleged in its Complaint that:
“puring the course of the investigation cqnducted by
the Chief of Police, Romeo lied to the Chiéf as to the
obligations of the detail.” Id. at 9. However, the
Arbiérator found that Romeo did not lie during the
investigation. Id. at 35. Finally, the Town alleged

that: “During the preétermination nearing before the

'empldyee's conduct would have required
dismissal.”

city of Lynn, 435 Mass. at 62-63 (internal
quotations and citations omitted) .
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Town Manager of the Town of Winthrop, Romeo 1ied as to
the times that he was at the detail .” Id. at 9.
However, the Arbitrator foﬁnd that Romeo did not 1ie
during the hearing before the Town Manager. Id. at 36.
Given these findings, there are nNoO grounds to-adaress
the public policy relied upon by the Town and the -
superior Court.

The Town is not the first public employer TO seek
to vabate an arbitrator’s award on public policy
grounds despite the afbitrator’s refutation of the
basic findings necessary to support such an action. In
the City'of Lyﬁn case, a public employef argued that
an arbitrator’s award reinstating a police officer
whom the employer aileged,had used unnecessary and
excessive force violated public poclicy. 435 Mass. at
63-65., However, the Supreme Judicial court found that
it did not need to considéx whether it violated public
policy tQ‘reinstate an officer .who used qnnecessary
and excessive force-because the arbitrator had found
that the officer did not actually engage in such
conduct. Id. The court specifically rejécted the
employer’s argument that the award violates public'
policy by requiring the reinstatement-of an officer

who used unnecessary and excessive force: "We need not
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parse +he application of the public policy exception
to éuch a scenario, pecause 1t is 2 factual scenario
that the arbitrator expressly determined had not been
vproved.” Id. atl65.

Notably, even while coﬁfirming the award, the
Coﬁrt gave every'indication that it did.not agree with
conclusions reéched by the arbitraﬁor, writing:

One may well take issue with the
arbitrator's analysis. The conclusion that
an officer, whose record includes a civil
rights judgment against himself and the city
for excessive force (including an award of
$30,000 in punitive-damages), nevertheless
nas an unblemished record because another
arpitrator determined that [the officer]
should not be disciplined for that incident,
appears notably unsound. gimilarly, the
‘conclusion that force sufficient To break a
person's arm; even the arm of & person with
fragile bones, is not “waxcessive” when the -
person does not even pose a current danger
to the officers is a conclusion that seems
indefensible. Finally, common sense would
dictate that the city would not. voluntarily
pay [the alleged victim] to settle her civil
rights claim unless there were significant
evidence supporting that claim.

7d. at 64. The Court acknowledged that, despite its
strong reservations about the merits of the decision,
it nonetheless wWas pound by the arbitrator;s findings.
1d. (“Yet, we are not free.to ignore the arbitrator's
conclusions merely bécause they appéar uﬁsound, poorly

reasoned, OF otherwise fiawed.”) .
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gimilarly, the Supreme Judicial Court did not
need to-“parse the aﬁplication of the public policy
exception” in a case where\an‘employer alleged that a
teacher was not fluent in English because the
arbitrator had conclﬁded_that the employer failed to
establish this basic fact. Sch. Comm. éf Lowell V.
Robishaw, 456 Mass. 653, 664-65 {2010} . This Court
refused to detefmine whether it violated public policy
to reinstate a police of ficer who was alleged to have
violated three teenagers' constituéionél rights and
_engaged in felonious conduct by assaulting the
teenagers because the arbitrator had found that the .
officer had not engagedlin the alleged conduct.
O'Brien v. NEQ'England Poplice Benev. Ass'n, Local 911,
83-Mass. app. Ct. 376, 381-82 (2013) {court could ﬂot
- find fhat it would violate public policy to reinstate
officer “by the expedient of ignoring the arbitratbr's
finding that ithe officér] had acted reasonably under
the circumétanceé and had not violated the rights of
the teenagers, nROT used excessive O improper fofce,

nor had improperly used his firearm”).>

5 See also Internationai Brotherhood,of Teamsters,
Local 122 v. Boston Housing Authority. No. 2016-1130A
(Mass. Super. Juiy 18, 2016) (no need to address
public policy argument related to employees making
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Recently, in July 2017, the Supreme Judicial
Court again reiterated the core holding of these
cases, writing, “We are aware of no prior application
oflﬁhe public policy exception to vacate an award
ordering reinstatement where the a?bitrator found no
underlying misconduct.” Boston police patrolmen's
Ass’n 2017, 2017 WL 2960815, at *7. Tn that case, an
offiéex was terminated based on an allegation that he
had used unreasonable force during an arrest and had
been dishonest during a subgequent investigation when
he denied having used excessive force. id. at *3. An
arbitratoxr found that, though he had used a choke hold
during the arrest, he had not used unreasonable force
and had not peen dishonest during the investigation of
the incident. Id. at *3-4.

The Supreme Judiciél Court noted rhat “a de novo
analysis of whether {the officer’sl actions

constituted excessive force in the totality of the

w

+hreats of violence where arbitrator specifically
found that employee did not make threats of violence)
[App. 8917 city of Boston V. Boston Police Superior
officers’ rederation, NO. 2012-9985 (Mass. super.
Sept. 13, 2013) (no need to address public policy
argument,regarding police officers telling the truth
where arbitrator found that officer did not lie) [ApD .
1031.
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circumstances could support a conclusion very
differeﬁt‘from the one.reached by the arbitrator.” Id.
at f?.‘However, the Court-concluded.that the guestion
to be answered when a public emplbyer relies on the
public policy exception 1is not whether an emplo?ee’s
actions “juétified termination,” put “whether it
required termination,‘such rhat any lesser sanction
would,violate public pqlicy.” 7d. Because the
arbitrator found that the officer used reasonable
force and was not untruthful in subsequent
investigations, the award was upheld, even though thé
Court was clearly rroubled by the.officer's use of é
choke hold. Id.

These Cases establish that a court cannot apply
the publid policy exception wheh aﬁ arpbitrator has
“already rejected the factual basis for the employer’s
public policy argument. That is true even where @
court finds an arbitrétor’s cbnclusions to be
inconsistent, unsoﬁnd, pooxrly reasoned, or foolish.
pursuant to these cases, this Court cannot uphold the
Supefior Court'’s vacating of the Arbitrator’s Award on
the grounds that it violates public policy to
reinstate anremployee who has filled out a false

detail slip or 1ied because the Arbitrator expresSly-
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found that Romeo did not fill out é false detail slip
or lie.

Regarding Chargs i, the Arbitrator‘found'that
Romeo correctly pelieved that the primary duties of
the detail were to be ready'to'respond to any incident
on the truck rouﬁe and that Romeo’s culpability for
Charge 1 was “ﬁot proven” by the Toﬁn pecause “he was
performing all the tasks of working the detail for
some five hours that day ..” BRpp- 33, 37. The
Arbitrator wrote, wrhe critical question‘hére is the
following: Was Romeo working the Pump Station Detail

) :
when he was working the detail from the Town Hall? I
£ind in the afFfirmative.” Id. at 33.°% .

Regarding Charge 2, the Arbitratoi found that
Romeo did not lie to Chief Delehanty during the
investigation regarding the detail on November 24,

2014, Id. at 33. The basis of this charge was the

Town's allegation that Romeo lied by claiming that

& Courts have found that officers are oh duty when
théy are, for example, 1in uniform and on—-call. See,
e.qg.; Wormstead V. Town Manager of Saugus, 3166 Mass.
659, 665 (1975) {“A venerable line of workmen's
compensation cases established the principle that one
who is injured while on call, even though not actually
working, 1s entitled to compensation, at least where
he is injured on the employer's premises.").
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wthe engineers from the commonwealth of Massachusetts
stated to you that it was unnecessary for you to be
physically present at. the detail.” Id. at p. 24. The
Arbitrator wrote that:

on December 1, 2014, Romeo simply gave his

opinion to the Chief about the detail based

on [his] conversation with Colometo. He did

not state affirmatively that the detail was

a “floating detail,” and never asserted that

Colometo agreed with him, but only offered

that as a way of describing it. I £ind that

he did not lie to the chief during the

jnvestigation on December 1, 2014.
1d. at 35 (emphasis added} .

Regarding Charge 3, the Arbitrator found that
rRomeo did not lie during the Town' s Due Process
hearing..Id. The Town_contended that Romeo’ s
recitation of his whereabouts between 7 a.m. and 10
p.m. was a lie. Id. However, the Arbitrator, who
‘bersonally witnessed all testimonial and documentary
evidence, found that: “Although Romeo' s testimony at
the Town hearing was inaccurate, I do not find that it
was intended to deceive.” Id. at 36. He held that
Romeo merely failed to accurately recollect what had
occurred. that morning and that +he inaccuracy of his
description of evénts was “contributed” to in “large

part” by the Town vpreventing him access to the video

and keycard records before the Due process hearing.”
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Id.,Consequently, the Arbitrator.wrote: w1 find no
deliberate misrepreséntation on his part.” Id.
(emphasis added) .

Thus, this is not a case where the Arbitrator
found tha£ the employee actually engaged in felonious
perjury but determined that rermination was excessive.
CFf. -City of Boston V. Boston Police patrolmen's Aqs’n,
443 Mass. 813, B19 (2005) (hereinafter wposton Police
patrolmen's Ass'n 2005) (applyingd public policy
_exemption where arbitrator orderea‘that policé officer
bé reinstated even though arbitrator had found officer
~ falsely arrested two individuals oﬁ misdemeanol and |
felony charges and lied in SWOIrN testimony over &
period-of two years about official conduct) . Rather,'
this 1is & case where the Arbitrator clearly and
unambiguously found that the employee did not endade
ip the terminable acts alleggd by the employer.-Given
that the Court ig bound by those findings, €ven if it
feels the Award 15 “wrchg on the facts oOF the law .
wise of foolish, clear.or ambiguous,” there 18 no need
to parse the application ofrthe.public policy
exception in this matter, because the.factual'sCenario
alleged by the Town in its Complaint is the exact

scenario that the Arbitrator determined had not been
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proved. Boston Police patrolmen's Ass'ﬁ 2005, 443
Mass. at 818; see city of Lyniis 43% Mass. at 65.7
C.The.Public Policy Exception Does Not Apply To
The Only Tmproper Act The Arbitrator Found That
Romeo Committed.

While, as explained pelow, the Superior Court’s
findings differ from the. Arbitrator’s £indings, the
only improper conduct found by the Arbitrator {i.e.,
that Romeo should have sought authorization to work
the detail while based at Town Hall), does not
implicate the public poliéy relied upon by the Town ob
the Superior Cou;t. This public policy exception has
peen applied only in situations where the arbitrator
actually found that the officer engaged in egregious
felonious conduct. In the Supfeme-Judidial Court case
in which this public policy was discuéséd, Boston
Policé patrolmen's Ass'n 2005,-the public policy
exception was applied only because the arbitrator
azctually found that theVOfficer falsely arrested two

individuals on misdemneanolr and felony chardes, lied in

L cee also City of Boston, 60 Mass. App. Ct. at 674
(“Unlike our review of factual findings and legal
rulings made by a trial judge, we are strictly bound
by an arbitrator's findings and legal conclusions,
even if they appear erroneous, inconsistent, O
unsupported by the record at the arbitration

hearing.”) .
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sworn testimony, and continued to 1ie about his
official conduct for over two years. 443 Mass. at 819.
The Court held: “A poliCe officer who uses his.
position of authority to make false arrests and to
£ile false charges, and then shrouds his oW
misconduct ip an extended web of lies and perjﬁred
testimony, corrodes the publiq's confidence in its
-police force.” Id. at g§20. Therefore, the Court
concluded the officer’s 5continued-employment as a
police officer would frustrate strond public policy
against the kind of egreglous dishonesty and abuse of
official position in which he was proved to have
engaged, we vacate tﬁe arbitrator's awérd." 1d. at
814.

This public policy exception has not been applied
where the arbitratoxr did not find facts establishing
that an officer‘engaged in egregious felonious conduct
and_abuse of power. See Sheriff‘of suffolk County V-
Jail Officeré ¢ Employees of Suffoik County; 451 Mass.
698, 702-703 (2008) (confirming award reducing
discipline for officer from a termination Lo six-month
suspension where arbitrator's findings of fact did not
Firmly establish that thé officer supplied false

information, rather than merely incomplete
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information, in order to covef up assault of inmate);
University of Massachusetts Boston V. Massachusetts
Com'n Against Discrimination, 2008 Wb 5382249, *4
(Mass. App. Ct. 2008) (public poliéy discussed in
Boston Police Patrolmén's Ass'n 2005 inapplicable
where officer drafted an accident report that
“eontained some misstatements” because such cenduct
was “far less egrégious than making false accusations
of misconduct againsf members of the public”) {App-
107): Massachusetts Béy Transp. Authdrity v. MBTA
Superior Officers Ass'n, 2005 WL 3605390, *6 (Mass.
Super. 2005) (confirming'award where arb}trator
concluded that officer’s actions in making insensitive
and arguabiy racist comments did not establiéh conduct -
unbecoming of an officer,‘and further noting that even
if conduct unbecoming an officer nad been established,

public pelicy would still not require dismissal) [App.

1147.8

8 See also City of peabody v. Peabody Firefighters,
Local 925, 2008 WL 731979, ?2 (Mass. app. Ct. 2008)
{confirming award reducing trermination to 30-day
suspensien where weonduct of the employee 1in the
present case represented mere dereliction of duty,
rather than false arvests of citizens followed by
obstruction and prevarication in the ensuing
investigation.”} .
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Here, the Arbitrator found only that Romeo should
have sought authorization to work the detail while
based at Town.Hall. He aid not find that Romeo filed a
false detail s}ip or lied. He found that Romeo, even
from Town Hall, performed the work expected of the
detail -~ available to respond to emergencies. The
public policy related to untruthfulness oI egregious
felonious conduct certainly does not apply to &
failure to properly reguest authorization related to
the manner in which a detail is performed. ROmeo Was
not found by the arbitrator to have abused his power
as an officer or tO have engaged in egregious conduct
of any type.”’ Again, the‘Court is bound, as the
Superior court should have beep bound, by these
conclusions even if it finds the Award to be “wrong on
the facts or the law .. wise Or foolish, clear or

ambiguous." Boston Police patrolmen's Ags'n 2005, 4473

Mass. at 818. It does not offend public policy for an

*

arbitrator to direct the reinstatement of an officer

who failed to seek permission to work from a different

2 The Arbitrator noted that the Town itself: argued
that “if the only misconduct of Romeo was filing a
false detail slip (Charge 1}, there would be some
grounds for reversing the dismissal based on the
principles of progressiVe discipline.” [APP. 281 .
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location, especially where this different location was
known to his supervisors and the Chief. Accordingly,
‘the publiC'policy exception discussgd in the Boston
Police patrolmen's Ass'n 2005 case cannot be applied
to this matte:.w Thus, the Court should vacate the
decision of the Superior court and remand the case to
the Superiof Court with instructions to confirm the
Arbitrator’s Award.
D.The Superior Court Did Not Apply The Proper
gtandard OFf Review And Improperly Made Findings
Of Fact In Addition To, and Contrary To, Those
Found By The Arbitratoxr
wWwhile the Court can drder that the Award be‘
confirmed without addressing the éuperior Court’s
findings and analfsis,|it 1s clear that the guperiocr
Court did not apply the correct standard/of reviéw.
The extent éf the Sﬁperior Court’s disregard for the

well-established standard warrants independent

correction. AS explained above, 2 court is Vstrictly

10 fven if the Arbitrator had found that Romeo had
lied in this matter, the public policy exception
discussed in the Boston Police patrolmen’s Ass'n 2005
does not apply here, because Romeo’s conduct did not
involve an abuse of power or an egregious act, such as
a series of lies intended to cover up 4 false arrest.
Given the Arbitrator’s findings that Romeo did not
iie, it is not necessary for the Court to address this
issue. .
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bound by an arbifrator”s findings and legal
conclusions, even if they appear arroneous,
inconsistent, o unsupported by the record at the
arbitration hearing.” City of-Lynn, 435 Mass. at 61;
Boston Poiice patrolmen's Ass’n 2017, 2017 WL 2960815,
at *4. This standard is cited in the superior Court’s
Order as appliCable‘in ﬁheory,_but ignored in fact.
The Order not only contains independent findings of
fact and credibility determinations that directly

contradict those made by fhe Arbitrator and are

rwithout independent factual basis, the decision to

vaéate thé Award is based upon those independent
findings and determinations.11

The Order states that the Award must be vacated
pecause Romeo's vdishonesty throughout the course of
Chief‘Delehanty’s investigatioﬁ aﬁd thé subsequent

hearings, as found by the arbitrator, required

dismissal and that any jesser sanction would frustrate

public policy.” [App. 217]. Howevel, the Arbitrator

clearly and unambiguously found that Romeo did not lie

-
11 It appears that the disregard shown for the

appropriate standard of review was based upon Justice

Fahey's perscnal distaste. She voiced “serious
concern” with the level of deference given to an
arbitrator’s findings both during the oral argument
and in the text of her Order. See supra at 21-23.
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-and was not dishonest. Indeed, the order guotes the
Arbitrator’s findings that he did “not f£ind [Romeo]
dishonest when he acted on his belief that hé could
use.the Town hall as his pase from which he could
execute the detail,” that ne “did not lie to the Chief
during the investigation oﬁ Decémber 1, 2014,” that he
wdid not intend to déceive” during the Due Process
Hearing, and that he did not commit wdeliberate

r

misrepresentation.” [ADP. 211, 213-15]. Given that the
Superior Court based its Order on a conclusion that
lwas the oppésite bf that reached by the Arbifrafor, it
is unclear what is meant by its statement that its
Order is based upon facts “as found by the
arbitpatér.”

The Order’s grounding in independent findings of
fact‘made by the superior court is made abundaﬁtly
clear in a series of fbotnoteé describing the
arbitrater’s findings as weontradictory” and
winaccurate.” Id. The Order states that “there is no
basis” for the Arbitrator’s “findings.” Id. at 217.
Romeo’ s “beliéf” that “he could perform the Detail
from anywhere in Winthrdp,” which was relied uponh by

the Arbitrator, is described as ferroneous.” Id. at

217.
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A significant portion of the Order is devoted to
the Superior Court’s independent anaiysis.of Romeo’ s
Credibility. The Superior Court acknowledges thet ite
determination regarding Romeo’ s credibility differs
from the Arbitrafor's own determination, as the Oxrder
states that the Arbitrator erred by “allowing Oofficer
Romeo to offer inaccurate testimony” and by failing to
articulate why he ACredited Romeo’ s belief” regarding
where aed how the detail could be performed. Id., at
214, fn. 13, 218. 0f the Arbitrator’s finding that
éomeo had no reasenrto offer an inaccurate account of
his activities on the day in question,‘therSQperior
Courtlwrites, wWrhis is another inaccurate finding.”
Id.

Additionally, the Order contains an independent
finding of fact about alleged double billing, statiﬁg,
“Thig Court reasonaﬁly infers that Offilcer Romeo wes
also paid for wis negotiation work at the Town Hall.”
7d. at 207, 218f The Arbitxator's alleged failure to
make a finding that Romeo engaged in double billing,
despite not being asked to do so by any party, is
described as “an €rror of “law.” Id. at 212, None of
rhis is based upon any facts contained in the Awardy

the record before the Arbitrator, the pleadings of the
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parties, OF representations during oral argument.
Simply stated, Romeo was not paid onlNovember 24; 2014
- eithe; for his time as & negotiator, for police
shift, oxr for +he detail. Be did not submit a bill to
pe paid for anything othex than.details; And the Town
_never alleged that Romeo was paid for any reason that
day, oOr engaged in ndouble billing” or “double
dipping.” In this context, the ?uperior Court’'s
baseless pubiication of a criminal, career—-ending
allegation, where the standard of review expressly
“forbade the Superior Court from engaging in such
action, is deeply troubling.

The Superior Courf’s decisions to second guess
the Arbitrator, make 1ts own findings of fact, and
address an alleged,“érror of law” arising from an
issue never placed before the Arbitrator are ali
clearly outside of the appropriate standard of review.
A court is bound by an arbitrator’svfindings even if
they “appeaf eﬁroneous, inconsistent, oY unsupported
by the recor& at the arbitratidn hearing” and “errors
of law or fact” do not provide grouﬁds*to set aside an
award.” City of Lynn v;'Thoﬁpson, 435 at 61. The
Superior Court never should have determined that the

Arbitrator's findings were weontradictory” oY
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wjnaccurate.” [App. 2131, 213-15].12 gimilarly, it never
should have determined that nomeo’ s testimony wag not
credible.?? Nor should it have inferred that Romeé was
double pilling.1* It also éhould not have faulted the
arbitrator for failing to sud sponte consider Romeo’ S
“doublé billing”, where the Town never claimed Romeo
had done SO, and, moreovel, even 1if the arbitratcr had
investigated .the issue at the Town’ s instigation, he
‘would have found no evidence in support of the claim.
The Superior Court ;ertainly shodld not have based its

order to vacate the Award on its independent findings

e

12 The Superior Court was particularly concerned
with what it saw a8 COQtradictory‘findings_by the
Arbitrator. Howevel, the appropriate standard of
review, articulated as recently as July 12, 2017,
establishes that winconsistent” findings are not
grounds for vacating an award. Boston Police
patrolmen’s Ass’n 2017, 2017 WL, 2960815 at *4.
otherwise, as appellate courts know, this will render
the deferential review a nullity, by niring judgeé in
microscopic analysis of factual findings in
arbitration decisions to determine 1f they are 100
percent consistent.

i3 In addition to peing outside of the well-

recognized standard of review, 1t is notable that the

Superior Court's credibility determination regarding

Romeo’ S testimony was not even based upon a review of

- a transcript of the hearing, as there was no
transcript to review.

14 The Superior.Court should not have made an
inference regarding double billing even if the recoxd
supported such an inference, which it did not.
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of fact, credibility determinations, and conclusions
regarding eirors of law. These efrors did not merely
infect reversible error of an order that can be
corrected on appellate review. Justice rahey used the
independent and unfounded findings to refer Romeo, &
Massachusetts l%wyer in good standing, to the Board of
Bar Overseers for discipline. Id. at 214.

.The public policy exception can bé applied only
where the arbitrator finds that an employee engaged 1in
+he conduct that violates public policy- That did not
happen here. Thus, the Superior court acted improperly
when it based 1ts application of the ﬁublic'policy
exception upon its own independent findings ana

conclusions, rather than those of the Arbitrator.t®

s

s The Superior Court also improperly engaged in its
own analysis regarding whether Romeo’s termination was
justified, stating, “While the discipline seems
extreme, his rermination is warranted because of his
dishonesty, compounded py his unwillingness to take
responsibility for disobeying the Detail’s rules.”
[App. 2181. the question to be answered when a public
employer relies on the public policy exception is not
whether an employee’s actions wjustified termination,”
put whether the employee’s actions, as found by the

. arbitratox; “required terminatiocn, such that any
lesser sanction would vieclate public policy.” Boston
Police patrolmen’s Ass’n 2017, 2017 WL 2060815 at *7

{emphasis added} .
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E. The Superior Court should Be Ordered To Revisit
The Union’s Request For Attorney’s Fees

Given the Superior Court’s disregard for the
eppropriate standard of review and the- additional
costs -incurred by fhe Union as a result of the Town’s
filing of a complaint that alleged facts directly
contrary to those found by the Arbitrator: rhis matter
should be remanded to the Superior Coprt with
instructions to revisit the Union'’s request for
Attorney’ s fees. The Union argued below that it is
entitled to fees and costs under G.L. ¢. 231, § 6F
pecause the Town knowingly drafted a complaint that
ignored the Arbitrator’s conclusions,'as well as black
letfer.law estabiishing that any reviewing court would

be bound by those conclusions. [APP- 61—64] .16

16 G.L. c. 231, § 6F provides, in relevant part:

Upon motion of any party in a civil
action in which a finding, verdict,
decision, award, order Or judgment has
~ been made by a judge . - - the court
may determine, after a hearing .. that
all or substantially all of the claims
. defenses, setoffs or counterclaims .
made by any party who was represented
by counsel during most Or all of the’
proceediﬂg, were wholly insubstantial,
_ frivolous and not advanced in good
faith ... if such a finding is made
with respect to a party’s claimg, the
court shall award to each party
against whorm such claims were asserted
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vI. CONCLUSION
For the reasong stated herein, the Court should
vacate the Order of the Superior Court and remand the
case to the superior Court with instructions to
confirm the Arbitratoxr’s Award, and revisit the
Union’s motion for Attorney’s Fees.
Respectfully submitted,
‘WINTHROP POLICE UNION;
By its attorneys,

/s/Patrick Bryant
Patrick N. Bryant,

BBOY 652200

Tan O. Russell,

BRO# 673387

Pyle Rome Ehrenberd, oCc
2 Liberty Sg., 10" Floor
Boston, MA 02109
pbryvant@pylerome.com
irussell@pylerome.com
(617) 367-7200

Dated: July 24, 2017

an amount representing the reasonable
counsel fees and other costs and
expenses incurred in defending against
such ¢laims.
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ADDENDUM

Superior Court Memorandum of Decision and Order on

cross—Motions (April 3, 20LT) evoosansrsrsrr? 53
Arbitratoxr’s Aaward (February 26, 2016)..caveerrrs .. 68
G.1. c. L50C, § 10.ueennnnmnnnesnesmnssmmss e 91
G.L. c. 1506C, § Lluwnnnonnsrmnsmnmnrmrrrssrr ity 92
G, . 231, § BE...eerennnnres sttt 94

city of Boston V. Boston Police patrolmen’s
Association, 477 Mass. 434 5JC~-12077
(July 12, Y r 2 P L ...96
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L
COMMONWEALTH OF MASSACHUSETTS

SUTFOLK, 88, e " SUPERIOR COURT
n - SUCV2016-00938

TOWN OF WINTEROP

WINTHROP POLICK BROTHACRHOOD LOCAL 421

MEMORARDUM OF DECISION AND ORDER ON CROSE-MOTIONS

INTRODUCTION |
The Plaintif, Towﬁ of Winthrop, secks to‘{racate an arbiteation award in favor of . -
ihe Defendant, Winthrop Police Brotherhood Local 421, ordering the Plaintiff to reinstate
patrotman Fenmoecio Romea (“Offiver Romo”); The Dafenclant filed a Motioﬁ to
Confirm fhe Atbitrtion Award and a Motion for Attorney’s Fees. Tn responde, the
PlaintifF filed a Cross-Motion to Vacate e Atbltration Award,! For the following

' (R
veasons, the Defendant’s enotions ave denjed, the Plalotlff's motion is allowed, and the NS: e

arbiteator’s award is-yacated, Tudgment Is to enter forthe Plaiﬁtift‘. : O 4f. 06 17
(&
. s
BACKGROUND. \ Fhlé
The following background ig & summary of the arbitrator’s factual findings. | F:Z(QC‘

(o,

| In response to the Deferidant’a Motion to Conflnn the Arbitvation Award, the Plaintiff subtniited &
document Hilad “Momorandunm of Law In Support of Iaintltfs Motion for Judgment on the Plendings.”
The Plaintiff never subinitted a motlon for judgment on the pleadings to this Contt, but glven the substance
of the gacutnent, this Coust will treat the Plaintiff's submission as & Cross-Motion to Vacate the Atbitsation

Award,
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At the time of the incident leading to. this detion, Offloer Romeo hact been 2
pagrolman in Winthrop for nineteen years. He had also served as the Defendant’s union
president for fhe past eleven years. - | |

n2014,the ¥ {aintiEf undartonk the Winthrop Beach Nourishment Project, funded
by the Massachﬁsetts Department of Conservation and Recreation ( DCR"), o move

sand and rocks to the Winthrop heach, A police detail was assrgncd to direct traffio

" around the project (“Pump Qtation Detail). The Pump Station Detail requirad an officer

with a police cruiser to Work out of the Depar i:ment of Public Works® puniping station.

The detail ofﬁcer wis permittad to drlve along the truck route as loxg as the-police radio

was 0L and he was available fo quickly respond to an incident along the route. The detail

~ officer was roquired to mgn irito the Pump Station Detai’i gt 7:00 am. Aﬂer signing in, he

was permitied to use the next fwo houts as he wished. At 9'00 a.m‘ the detail officer was
required to arrive at the Pump Statlon Detatl where he, would Spend the déy on site unttl
appfoximatel_y 3:00 pan. During the shift, the detaﬂ offioer was allowed bathroom breaks
and a one houy fumch break

: Ofﬁe‘er Romeo had signed up to perform the Pump Station Detail on November |

24,2014 from apprommately 7:00 8. until 3:00-pm. On the same day that tie was

, ‘schaduled ta perform this Pusap Station 1 Detail, Officer Romeo wag also scheduted to, andv

. did, attend a umon negotiation sesswﬁ at the Wmﬂarop Town Hall from approximatefy

10:00 am, antil 2:30 pam, At the end of the day, foioei Romeo submitted a 1equest to
De paid for performing eight houts of wotle at fae Pump Station Detail on Novembet 24,

2014.
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On November 25, 2014, Poliée Chief Torence Délehanty‘noticed that Officer
Romeo submitted a pay request for the Pump Station Detail during the same time that be
was neéotiaﬁng on behalf of the union at the Town Hall._z On December 1, 2014, Chief '
_/ D_e%ehénty initiated an internal investigation into Ofﬁoer Romeo;s d:atail work on
Novyeubet 24,2014, That same day, he hlaced Officer Romao t‘m paid administrative
leave for the duration of the internal investipation, | |
Due Process Heartng

On December 18, 2014, the Plaintiff held a Due Process Hearing, In Chief -
Delehanty’s testimony, he recalled that c;n November 25, 2014, he coﬂfronted Officer
Roreo about his work the pravious day for the Pump Station Detail, He testified that
Officer Romeo explained to the Chief that after speaking with Manager Steve Colometo
and Miks Vickery, both from DRC, he uﬁdars_toocf that the Pump Station Detail \lNas_ a
“floating detail” where the detall officer was not reqﬁired to rétnain in any specific
locati'on ag long as he wés available to respond to an incident. - Chief Delehanty also
testified that Mr, Colﬁmeto informed him that the Pump Station Detall was “stationary™ |
and that Mr. Colometo did not recall telling officers that it was a“floating de.ta;ii.” My
Vickety also fold Chief Delehanty that the Detail was stationary, Chief Delehanty
testified that he next asked three police officers about their -Linderstan&ing of the Pump
. Station Detail, all of whém confirmed that the detail-nfﬁéer had to be on the detall route,
i.e, stationary. |

Officer Romeo testified at the Due Process Hearing that he never submitted
pajmant for o defall that he did not perform. Tt was his mdelstanding that the detafl was

“moblle” and that it did not have a fixed post, Officer Romeo explained that he believed

2 This Cotwrt reasonably infers that Officer Romeo was alao pald fori hig J_wgotintion work at the Tows Eell

3
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that he‘was able to fulfill the Pump Statlon Detail’s duties becauss he was Igoated within

& general radius of the actual work sxte, ie, anywhere in Wmthmp, that allowed him to

respond to any smergenoies along the: Detail’s ronte,

Officer Romeo testified that on November 24, 2014, he acrived at the Winthrop
Police Station at 700 a.m. to pick up an available croiser. He then went to fhe DCR
tyatler to submit his thme slip, on whieh he mdmaied that he began woﬂung at7; 100 a.m.
Officer Romeo testiﬁed that he left the DCR traﬂer and yeturned to the Winibrop Police
Station ground 9:43 aum. | '

On redirect e,xammatmn, Chief Delehanty explained thaf video surveillance and
oat access pontrols from Novamben 24, 2014 showed that Officer Romeﬁ entered the
police building at 7:29 a.m. and left the building at 8'21 aam. At 9:28 'a,111., Officer
Romco returned ta the police parking lot again, entered the police building at 9:32 aam.,
apd exited the buﬂdmg at 9 54 a.m. He then attended the union negotintions. |

After the Due ?xocess Hearing, Winthrop Town Munagar James MeKenna

~ dismissed Ofﬁcer‘Romeo as a police officer. As gt ounds fot tha decision, M. McKenna

made five findings. First, Officer Romeo submitted a detail shp for payment for eight

hours af the Pump Station Detail on Novemmber 24, 2014, Duing most, if not all, of the

time that Officer Romeo billed for that Detaﬂ he was not pfeseﬁt at the Detail location,

Mr, MeKenna determined ‘that billing for services sendered without being present
n.cmsnhxted snacceptable judgment frand and conduct unbecoming & police officer,
Seccmd willing tine for work not performed constitutes 8 dishonest aot that i contreny to
the trust that citizens put {n public safety officers, Third, Officer Romeo stated that DCR

engineer.é told hita that it was Unnecessary to be physically present at the Detail, but the
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DCR resident engineer and the DCR. inspector sontradicted this account. All the

members of the Winthrop police Department who were contacted about the Prmp Station
De;;ail’s duties also contradicted Officer Romeo's assartmn that he did not have to be
present at the Delml Fowth, Officer Romeo's statements during the disoiplinary
investigation and hearing were untrothfial, which itself, constituted just cause for
dismissal, Fifth, Officer Romeo's above 1ei‘erencfsd conduct violated the rules and '
regrulations of the Winthtop Police Department, speoxﬁcally 1.4.8 integrity, 1.11.2
personal behavior and 1.11.113 conduct unbecoming an officet,
érbitraﬁﬁg | |

| On January 16, 2015, Officer Romeo filed a griévanoe té_ challenge his dismissal.
Beoause the par:ties were unable to resolve the gn evance, the Defendant filed for

a1b1trataon on behalf of Ofﬁoer Romeo. The parties agreed to submit thé followlng issues

* to an atbitrator: (1) Was therc Just pauge to termlnatc Officer Romeo? (2) If not, what

shall be the remedy? The Plaintiff and Defendant submitted to arbits ation hearings on

' August 24, 2015, September 24, 2015, Ootober 21, 2015.and Novernber 2, 2015.

At the Arbitration FHearing, Officet Romeo testified for a seoond time that he

 belisved the Pump Station Detail was mobile and not stationaty. When Officer Romeo

was asked wh_i,r_ he believed that it was a mobile detail instead of a fixed worksite, Officer

- Romeo stated that M, Colomelo told him that he wanted the detail officer to be available

if something happened. Mr. Colometo told hirm, “T don't want to get one of your shift
officers tied vp, So just be ajvéil able.” Officer Romeo testified that Licutenant Tessard.

emphasized that he had to be available as a detail officer.
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Officer Romeo aolcnowledged at the Asbitration Hearing that his mewmory
regardmg Iis whereabouts during the morning of the detati was mconect and that he had A
difﬁculty recallmg » mormng fhat ocoutred apprommataly one month hefom thc
Atbitration Hearing. e e:xplamed furfher that he had pelfarmed the Pump Stahon Defail
throe times before that week. o
At the Axbstratlon Hearlog, the Plaintiff charged Officet Romeo with three acts
that justified his termmatmn fihng o false detail stip (“Charge 1"); lying o Chiéf
Delehanty during his mvest;gatwn (“Chatge 2"); and lylng at the Duo Process hearing to
“detatmine his discipline (“Charge 37, On February 26, 20106, the arbitrator rendered the
following deciston in fayor of the Defendant:
Charge 1 —Filinga False'Detail Slip
. “[Ofﬂcer Romeo] correetly beheved that he should e on the ready t0 respond to
any incident along the: tmck aoutc-:- He also beheved that bemg pregent in the -
Town Hall on November 24 wouid fulfilk the requirements of working the detail:
he had radio contact with the_disﬁatchar, although he was not cglled that day;® he
was in very close proximity 8¢ all times to the truok route he was assigesd to. assist
' in 6286 of diffioulty; he had a cruiser at hils disposal; and be was fiee fo respond if
‘ called ?
v “Ttwas [Ofﬁcer Romeo *g] betief that his physical location, while wailing fora
oall, was flexible! e belisved that the Towt Hall was an acceptable Iooatton, and
shat it was reasonable fo position himself there, given the requirements of the

detail. He offered the following: ‘T could parform fe detail betng mobile pretty

M !
3 This scems at least ncpnsistont with the arbitrator’s othex findings. Offiver Romea was pethaps within
radio contaot distance at the Town Hall, but never called. ' :

6
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: ymch anywhere in town because tﬁe town is only 1.8 square miles.” When asking
DCR manager Colometo o characterize the responsigility pf the Pump Station
Detail, [Officef R;:)meo] recalled him saying ;fmrds to the effect, I just wlant y'ou to
be-available If something happens. I don't want to get one of your shift officers .
tied up, So justbe avgilable.. Colometo made it very clear that & primry requisite
of this detail is that the ofﬁoer assigned should always be av.ailablé to respond.”™

o “Was [Ofﬁcef R.ome;o] working the Pump Station detail when he was wosking the
dotatl from the Town Hall? 1 find in the affirmative. He was performing all the
tasks of working the detail for some 3 hours that day,’ albeit from an unapprov.ed '
focation. There was no protestation from either the Town or DCR that the detail
had not been performed satis factorily.” |

e ;‘Romeo did fot agk for nor receive approval from the DCR persépnel or the shift
' 7comr'nande.r for this c‘hanga of venue before he o.pted o mmake the éhange. _It‘wa's a
mistake not to do 59, disobeying fhie verbal instruttions he had been given by
Colometo.’ ButIde ﬁét find him distionest when he acted on his belief that he
could use fha Town Hall ashis base' from whioh he could execute the detail.” He’
was, in the words ot Colomeéto, ‘available’ the entire shift.? Ifind fhat he fulfilled

the tasks of working the Pump Station Detail that day, albeit from & location that

e

4 Mr, Colometo did not testify at the Arbitration Hearing. Therefore, the arblirator must have, velied on
Offloer Romeo’s yeprefentation of Mr. Colomeio's statements (0 hisn, some of which wero sontradicted by
Chisf Delehunty's reprosentations of what Ms, Colometo told him, :
Pt 5t11] moans ho submiited an lBRGCUrALS roquest to be paid.
6 Thyis supgosts that the arbltrator acoepted that Mr, Colemeto told Officor Rotmeo that he posded to be
present at the detail. ~ -
1'The arbiteator does not articulate why he oredits Officer Romeo's etroneous and factually wafounded
botief, piven that the arbitrator also finds that Officer Romeo knew Mr, Colometo tsended him ta be
Ercsegt atthe Detail, . - o _ .
Again, My, Colometo did not testify at the Arbliration Hearing. Therefors, the arbitrator must have relied
on Officer Rawneo's reprasentation oF M. Colometo’s statements to him, 50Me of which woere gontradioted
by Chief Delehanty’s ropresentations of what Mr, Colometo totd bim. ‘ -
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had not been appraved, and was acting honestly when he submitted the DCR bill-

for ﬁovember 24, 2014."

WYy is worth noting that because he was engnged in working the Puinp Statlon

detail while ettending the negotiation, the issue of detail time spent by lim at the

- negotiations that was raised is not selevant,? e was carrying out the detail for fhe

hours required, while at the same time, participeting in the negotiations.”

Charge 2 = Lylng to Chief Delehanty during the Tuternal Investigation

“TOffioer Romeo] explained that it wa{s his understapd{ng of the detail, gained

| from speaking with Manager Steve Colometo of DCR, that he characterized the

detail as a floating detail: a detail where you didn’t have t0 retnain in one place
aé long as you were available. Becausé he understood it fo bea Sfloating deteil in

this senss, he didn't believa that he had done anything wrong on November 24

. when ha-wérkéd tﬁe detail froﬁa the Town ”.EX;IL” |

“[Officer Romen) asked Mr, Colometo what was required of the officer with the
cruiser. .. He stated fo [Officer Romeo] ... just be available.” |
“[Officer Romeo] testified at the Due Process héaring ... ‘My belief, based on
e information that T had, was that 1 would be able to fulfil the tequirefnent of
the detail because it was & mobile detail and becauge of the distance involved;
and in case of any emergency yesponse, T woulc'i be avail_able within a general

radius of the actual work site.” (Internal guotations ornitted).

% This is cleatly an error of law. If Dffloar Romeo was “double biillng,” Le, billing for this detall when he
was also being paid by the Town for the negotiation detail, then this Is certainly tslevant to determinlng
- whether there was Just oouge for hi terminatiot, espeofaily where both soutcas of pay fnvalve publio

MoneY:
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o 1 can find no testimony from [Officer I{mneo]" where he asserted !th at Colometo
gave him ‘permission to work the detail frotm other than the Pump Station."1?

s “Ttis cleér ﬂ-lét [Ofﬁoex; Romeo] balievéd, albett erroneously, that t'he detail gave
wide latitudo as to where the officer might work frém, and this is whet fie _

conveyed to the Chief, Colometo, on fhe other hand, expeoted the officer to sit a

the Pumyp Station or drive on the truck route.”!!

. “On December 1, 2014, [Officer Romeo} almply gave his opinion té the Chief
about fhe detail based on conversation with Colometo, He did not state
afﬁtmativeiy that the detail was & ‘ﬂc.:ating detail,’ and never assorted that A
Colometo agreed with him, but only offered that ag a way of describing it Ifind
that he did not Lie to the Chief dﬁring the invdstigatibn on Decembet 1, 20147

. “[OfﬁoerARoméo},worlced the Purnp état'ton detatl from start to finish, albeit from

“ “—ﬁn unauthorized Iocét{on, the Towmn Hall, with no re-;p‘bérant defeot.” _

s “JOfficer Roméo] was awa're. that thie intention of Colometo was to have an
ofﬁccf at the Pomp Station or on the truck youte,  yet hie chose not to saek prior

authorization for a change of location to the. Town Hall, from either the DCR ot

his shift commander, but worked the detail from fhat unauthorized focation”

e — ,
10 Thls finding is contradletory to the atbitrator’s other findings.
1 This finding is contradictory the agbitrator’s other findings, As it Is clear that the arbitrator eccepls that

iz, Colometo told Officer Rommoo that he needed to e present at the Pump tntion detail,

12 A gain, this finding; that Mr. Colometo told Officer Rommeo that e needed ta be present at the detail, is
contrary to the arbitrator's other findings. .
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Charge 3 — Lying During the Due Brocess Hearing
o  “Although [Offtcer Romeo’s] testimony at the Town hearing was inaccusate, 1 do

not find it‘was intended to deceive,"? | Rather I find that it Was 8 failure e
recollée;t accurately-what had ocenried on the motning in auestion. He'had
rothing to gain by offering this inaccurate sccount of his activities between
710 sm that motning, 4 Fiis timé was his own bétvieén 7 am and 9 am and
reurning at about 9:30 ar fo prepare for the negotiations \_vith his lawyerlwould
be expected.” o

. wMoreover, [Officer Romeo] is o lawyer, he has dealt with interrogations and
Iyi_ﬁg in his capacity as the Union Praéide;at, and he is well aware of What perjury
is, and what damage perjury can bring to‘a police officer, He wa-s aware that
iy.ing in these cil.*cumstanm could potentially jeopardize his cateer as 8 police

officer.)® Once he saw the video and Keyoard records information from that

1 The arbiteator’s finding allowing Offioer Romeo to offer inacourite tegtimony offends our society's long-
sianding tradition of nolding polioa officers (o the hghest moral caliber, Ttisan undisputed princlple that
palice officers, like every witness, niust testify honestly, They ave often called upon to festify to facts that
oogurred months, i nat years, befora they appear i coust T thase oases, the Japse In time does not Justlfy
offering inaceurats tostintony. A police officer, fiks overy wiiness, can testify that he does not recall the
answer, if that is truthful, No witness’s testimony should 1 based on guesses or speculation.
Unfortunataly, the ssbitrator’s decision effactlvely communicates {0 police officers that thay do not have to
rovide factually aeourate testlmony. :

4 This is anotier Inaccurato finding. Cleasdy fo suve his job, Officer Roimeo apparently boelieved he had to
come up with §ome eXeuEs for his befavior. Creating anerroneous and unfounded “belief” apparently was
his excuse. - ' . '

15 Ag a lawyet, Offloer Romeo Is farbidden from know’ngly making a faise statament of materlal fhot or
Jawto o tribunal. Ses Mass. 7, Prof, ©. 3:07, 33D (2017) (“A lwwyer shall not knowinglys meke &

filse statement of fact ot law to a teibunal ot fail to correct a false statoment of material fact ov law
previously made to the trlbunat by the lewyer™). This Court, 100, has ethical obligations to report lawyers
who violate the Rujes of Professional Conduct, Sec &.7.¢. Rule 8:00, 2.15 2017) (“A judge having
knowledge of or receiving eredible Information indjeating & substantial likelfhood that a lawyer has

otherwise violated the Rules of Professional Conduet shall ke appropriate aetion,”). Glven my concern

that festifying to an unfounded and emonsous “helief” violates Rule 3.3(a)(1) of the Mapsachusetts Rules of
Professlonal Conduet, and tharefors fmplicates 1., Yule 3109, this Courl will accordingly forward this
oplnion to the Massiohusetts Bosrd of Bar Overseess to satisfy my obligation. :

10
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morning, days after the bue Process hearing, he realized that he had mis spoken.
during the Town hearing.”

e “[find the maoomacy of the testimony reﬂeetmg what aa-tually‘ occufred the
motning of Novernber 24 was confributed in largo part due to the Town
preventing him aooess to the video and keyeard records before the Due Prooess
hearing, I find no deliberate misrepresentation on hig part.”

Award |

. “There- was not juist cause for the terminatx'ox{ of Officer Romeo Romeo. He shall
be given a Letex of Warmng for fmhng to reoewe authortzatmn for an alternative
locatxon for performing the Pump Station detail on November 24, 2014, prior fo
working the detedl. He shall be made whole for all lost wages and benefits, less
offectting income,” | _

_On Marc;h 21, 2016 the Plainitff filed the ixstant aoﬂon to vacata the arbltrator;s
award. On April 11,2016, the Defendant filed a counterolaim fo affirm the arbitrator’s

award.

DISCUSSION
This Conrt has only a Hsited role inreviewing an arbitrator's award, See Bureal
of Speotal Tnvestl atmn v Coalition of Public Safety, 430 Mass. 601, 603 (2000). “The
strong public policy favoring arhitration requives us to uphold an arbitrator’s decisian

even where it is wrong on the facts or the law, and whether it is wise or foolish olear of

ambiguous.”'S City of Boston v. Roston Police Patrolmen’s Ass’n, 443 Mass 813,818

e
16 Notwithstanding my serlous concern about the proptiety of tha extrome deforence that oourts are required
- to glve to an arbm'atm s dosiston, this Cowt s atill required fo apply It

¢

il
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(iOOS) An arbiteatok's award will only be \':aaatad in the limited circvmstances set forth

© inGL.c 150C, § 11@)}(1)-(5). 'l‘his Court’s reseateh has not re';’ealad that the Courtié
requn:ed to defer to an arbmatnr who makes £ILOYS ON both fats ami Taw.

| The Plaintiff initlated the instant action under (L. c, 150C, § 11(2)(3), arguing

that the arbitraior exceeded his authority by rendering an award that was in direct oonﬂzct
with well—deﬁned dommant public policy, “Avbitration, it is claar may not award retief
of & nature which offends public policy.” Bureau of $pecial Tnvestigations, 430 Mass at
603 (internal quotations omxtted) In datennimng whether an arbitrator’s award violates
public policy, judicial review of the award i de novo, withno deference acaorded to t‘ne

arbitrators’ decismn Basex Cnty. Sherxffs Dep’t v. Bssex Cuty, Cott. Ofﬁcem Ass’n, 27

Mass. L. Rpir. 487 (Mass. Super. 2010y (Lowy, 1), citing Adam Ass n, Inc. v. Williarm,
20, Mags. L. Rptr, 380, 391 (Misss, Super, 2007) (Gaats, 1) .

Thxs Court apphcs B thraenpatt analysis to determme whethe1 he narrow public
poliey exception to vacate an athiirator’s decision s approprmte in this case, Bostox
" ‘Police Pgﬁoimen’s Age’n, 443 Mass, at 818; Town of Middieton v. Mlddl@ton Police
Bepevolent Ass's, SUCV2014-1863, slip op. af 3-6 (Mass Supet, Februaly 27,2017}
(Lavriat, 1), First,t the publm policy at issue muist b well-defined and dominant 1d.
Seoond the exoeption does not apply to disfavered conduct in the abstract; vather, itonly
applies to disFavored conduet that 18 integral to performing one’s employment duties, Id.
at 819, Third, the arbitrator’s award refnstating the smployes oust violate publio policy
to such an extent that the employee’s conduct would have requiréd dismissal, Id.

Itisa well—éeﬁned dominant public policy that dishonestf by police officers will

ot be tolerated. Sae Boston Police Eatrolman g Ags'n, 443 Mass at 820 ‘Purthermore,

/
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tha courts h.ave reco gﬁized fhat honesty is Integral to a police officer’s performance of his
ot her employment duties. See id, (“A polles officer who .., shrouds his own misconduet '
inan extcﬂded web of les and feﬂuraﬁ tegtimony corrodes the ~pﬁblic’s confidence n its
yolice foroe.”),

Ciiven the arbitratot’ 5 ﬁndmgs that “[Officer Romeo] was aware that fhe {ntention
of Cclomato was to have an officer et the Pump Station dr on the truck route,” and that

Officer Romeo nomtheless tesﬁﬁad that his “helief” was that he could perform tha Datail

 from anywhere in Winthrop, the decision to reinstate him WOuld offend public policy.

Publi(; policy Tequires that Officer Romeo’s dighonesty thro_ughout the comse of Chief
Delehanty’s investigation and the subsequent hsa'rin-gs, ag found by the arbitrator,
reqmred d1srmssa1 and that any lesser sanction would frusirate public policy. It would be
untenable to allow polive officers to discbey their assignment’s rulos, and then assett
erroneous, wnfounded “beliefs” to avoid responsibility for ihetr maisbehavior, Moreover,
the Winthrop Poliba‘Depaﬂment’s intetnal policies further gupport the oouol.usi;m that

Officer Romeo’s conduct warranted dismissal. Under Rule 1.4.3, “Mermbers shall report

" for duty at the time and placé required by assighment or orders...”

In addition 1o the aforementioned reasons, the arbitrator's award must also be
vacated because there 18 N0 basis for his findings ot explanation of why he credits Otficer
Roueo’s belief, There was 0o evidence in the racord that supported Officer Romeo's
seyronsous belief” fhat he could perform his duties from &’ u.napproved Jooation.

Contrary to Officer Romee’s belief that the Pump Station Detall could be performed in a

~variety of off-site locations, everyone clse from the Winthrop Police Station who was

agled about the Pump Station Detail, as well as DCR, knew that it required an on-site
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detall officer. Civen that Offfcer Romeo’é recolleotion of Mr. Colometo's desoription of

- the Detail'duties wege conitrary to M. Coloteto’s testimony, the ﬁrbitrator was required |
to make.a oredibility datennination.‘ The atbitrator should havé artiontated why he
oredited Officer Romeo’s belief in light of the contsadictory facts in thé .record.

The arbitrafor’s decis{on to credit Officer Romeo's unfounded and erLoneous
belief in the absence of any supporting evidenos, while at the same time orbditing that he
was expéofed to be altt the detail, would allow futnre police officers to disrogard the rules
of fheir assi gnrﬂet{ts and seek shelter from all consequences if they sinply assert a ‘
“bélief’ that they were justified in thelr faibnre to follow depastment rules. “Alfhough
arbitration decisions are given preat deference, they are not saoroganct.” Boston Police
Patro!mén’s Ass'n, 443 Mass, at 823 |

Officer Romeo is not the frrst; police officer to maké a ﬂi‘.«ﬁng GETOT, I—Iowever,rin
‘this Comt’s exper.iénoe‘, the bolicé officer usually recognizes and admits that he made &
rmistaks, Officer Romeo gtd not asswme any such responsibility for Tig behavior, Instead
of admitting his hilling error, he simply stated his “helief” that the Pump‘Station Delail

" wai “mobite,” even though his bglief lacked any faétuai gupport and that the arbitrator
found it to be erroneous. While the discipline seems exireme, his terminat‘mh i8
warranted because of bis dishonesty, 6omppunded by his unwillingness tgke
vegponsibility for disobeying the Detail’s gnles, Furthermors, although 'the; arbitrator
finds it “not relevant,” fhe award appears to invite, if not encourage, double bitling from

' puﬁlie funds for dolrig details at ﬂhiah they are intentionally not even present.!’

o For these reascns, the arbitrator’s award is vgcated. '

. — - ' ) -
17 either pariy has sequested that this Court veraand the case to the arbitrator 10 addrass whether Officor
Romoo double billed onf Novembet 24, 2014, and Ifs0; what his consequence should be.
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ORDER |

It is thsrafore ORD @Q that the Defendant’s maotions 10 affirm the abitrator’s
award and for attosney’s fees be J} ENIED. The arbitrator’s Frebruavy 26, 2016 award '
ordering the reinstaternent ef Romeo Fcrruccm is ¥ ACATQ;; Tudgment s {0 entm for

the Platntiff on its decision 10 tepminate Romeo Ferruceio.

DATED: April 3, 2017 ) gli{
' Elizabeth Fahay
Juatme of the Superim Coutt
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Win’chrop Police Local 421 A tration Deolsion & Award

AAANo, 01-15-0002-6830
Grievanos: F. Romeo

Februacy 26, 2016

. Town of Winthto Massachuiseits

e e

Hearings were held in fhe' Towm of Winthrop, MA on Antirst 24, Septenaber 24, Ovtober AN

“and Novembet 2, .2'0-1‘5 . The Union was vepresented by Patrickl Bryant, Bsq., and e Town was

A

represamad by Howard G*reenspan, Esd, Post-]hearmg bijefs XN re reveived by the Pubxtramr on

Jatary 28, 2016,
THE JSSUE ;
The parties agread upon he fallowlrig issug:

Was fthere just cause fo'r the tm'miriatian L Officer Feredofo Romeo?

L3

T not, what shall be flw remedy?

THE FACT‘S ‘

\

,-"" In 2014 the Town of Wmt 1rop, Massachusetts undertooly 'Ehe Wintheop Beach Noﬁrigﬁmmﬁ

Y Pro] ject ﬁ,lnded by the Massaghusaﬁs Depastinient. of CQILS@ﬁ'%JﬁOﬂ and Recreation (DCR). This

b

pw act mva}vsd Wioving omm!sxdarable sand atd rock fo the Winthrop beach. area. Tn mid-Fall,

}

2014, 1t besame necessery 10 §acld 1 detail to the dally Winﬂ:n‘é;; Police Departitent detalls in o~

der o assist the traffic in Qm:in.ection with, thel wotlk being'ea.;r od out, This detall, known &g the

- Puiop Station detail, raquirsd"_an officer with aloruiser to woﬂ}-i. J ut of the D.P.W. pumping station
ot the end of Crest Avents, with livense to move about the area a8 nee:d‘@'d,

The Pamp Statlon detail réequimd the officer Who had sig%;e d ﬁ.p for it on any given day fo be

on duty from 9 am antil 3 pm-a total of 6 honrs-although he vifas authorized to indicate 8 hdurs at

|
i
!
i
|



tigtion witl be nged thxougheut to refér to botl

tis slgning in at 7 am when he was to rapurt o the DCR. ofd@

tion dataﬂ offioers were fiee m spand the first two hom:s of
they arrived at the pump Btamon by 9 am. The detail mqmradi

if fhere was an ineldent along the truck Toute that required &

3

Afier signing in, the Pump Stax
s dutall as ﬂiﬂy wished, us long as’
that the offfoer was 10 be gvatlable

fention. The detail @ﬁ‘ioer Was not

¢ . . :
required fo remain et the Puﬁéjp Statiou, but cquid. cruisy aian% the route as long as the police 1a-

dio was.on and was abls to 1?sp0nd quidoldly ¢

i

an mmdent A

ne hour Taach bread was author-

ized as wers bathroom break‘fa, BY needed. Geheraily, work £or| this demﬂ coased abnut 230 pm

and the detail officer present ;;waslﬂot required thereafter, nd
At the time of the incideént Yeading to this grievance, Fer

| IR
bestt & Patrolman for 19 yeafs with the Wintlirop Police wii;}?

15 frae 1o leave,

ueeio Romeo, the Grisvant, had

A1 unblemisﬁed. reoord, had baén

]
’che Umoaa Prosident for sonm 11 jreals, and hay acquired & 195‘!( degtee and passed the Massachu-

gefls Bar dunng this time. He was 110t scheduled for & fiay' shift on Novembet 24, 2014, and

gigned up for the Pump Smtgon detail for that day. EHowever as the Uzion President, he was

sohaduled fm attend a ncegotia’éion session of thft

Jate, beginnipg af 10 am. [Note: The term nego-

negotintion andimediation gessions.] He attended

the negotta.tion sesston from | Pppwmmﬁwly 15 am 1o 230 pin| on November 24, 2014, and did

not go to the Pump Siatxou bamaon 10 and 27

for & hours of work euNf}vem;bel 24, 2014,

et day. Ho simitted a Pump Station detatl slip

On Novembes 25, in cheoiging over the detadl slips from the,day hefore, Police Chief Terence

Delehanty noticed that Rom.eip fhad submiitted p elip for 8 houlrs worked on the Pump Station de-

tail, while for S hours of that time, he was eng

Chief,

\

aged: in Union<Tovwn negotiations along with the




%

O December 1, 2014, the Chief had ques
0 whaia he later wrote the following:

|
1 am: wiiting to tuform you that T em

B

soned & number lof individuals, including Romeo, -

ot you on] Administrative Leave with

Pay pending the .outaq';&mﬁ of an intembl investipation of a defall you worked on

8/24/14 (sic) i

Pleage turn in your firéarm, badge, radio, and 1D, to Sebgoant Rogers the Admin-

istrative Sergaent whills you are on lee

1 am ulso ordering yoc{ not fo discuss t
representatives while the investigation

&,

5 Ongoing,

is matter with dnyone except for your tegal

You will be notified aﬁghen and where Yoot exployse nferview will take plave by

my offide, ;

On December 9, 2014, T(iwn Manager Jar)

he would hold a Towa Due P@ocess hedring to

swicls might result In diseipline including d
v

: |
ADacam’ber 18,20 14,

[Note! The following testimotty Wes faken eifl
heating and {s interpolated unless indicated of

Af the Town _hearing, the ?Chi.ef testified 1
Romeo af the negotiation session while the d

cember 1, 2014, he called %émeo io hig offip

fsed, but stated that he watbed 10 explain th

that it was his vaderstanding From spoaking w;

DRC that the Pumyp Statlon detail was & floats

one place, but as long as you. Weie available ¢

erwige.] -

70

hes MoK etna Wibts to Romeo inforining hin that
consider Romeols actions on Novendber 24; 2014,
smissal for jus pause.” _The hearing vfa;é'held ot
or at the Due Picvess heating or ut the Arbitration

af on November 25, 2014, he sealized that e saw .

indl lip indletdd ho was on detall duty, On De:

. offared Iim Upion represenfation, which be re- -

-vw.) [P

s raatter, The Chief stated that Romeo explajned
th Manager Stéve Calometo snd Mike Vigkety of

ng detail, one whete you didn’t have to rerain i

s respond, you need not remain in a specific loca-

i

.

i
!
1
i
H




\"?

tion, The Chisf stated fhat Romeo folt that bec
hado’t done anyfhing wrong i

" pursusttto his ilwc:sugatmn, the Chief tel phoned 2! numé{ of imdi\'riduais with Lt, Perrin. in

. | :
t}.ie mom. [Petrin presmuably heard only ane side and was rio‘- asked 1o be a wilness bt either -

hearing,] The Chief testiffed ’Ehat he oalled the

DTR T:Rf:,s_uiem1 ager Steven Clolometo who is

in. chargs of the Winthrop B@aoh Pi oject, Secording to the C%h‘ef Colomato explamed that ﬂme

purgose of the detail was to momtor trupk tr \fﬂc spesifi,cally tom the Pump Statmn Jooation, .

and when asked if it Wag & ﬂﬁa‘rmg detail, replied that no, fi[wea & gtatonary detail. Colometo

sedd he did not recall talking tc‘ other officers hout it belng h fogting detail, Hlis mamo, dated

October 6, 2014, atates, in pait, that ‘Wmﬂzro ghall have 1

The Chief also spoke with IDCR Tnspector Mike Vickery v l works for Colometo who stated

building mth a ormsar b L
.

‘ | |

it wag  stationary detail 0 mmmtm traok traffil on Crost Ave\ hen asked specifically whether

ot not he informed the detail cttﬁcms £ they cowfid perform thair\duﬁes o & floating basts, he did

E
i

rmt dwer:tty aﬂ.swer the quasﬁon, tyut said that it wes & station post,

When questwnmg Oﬁioer Feeley about hi undcrs‘a&ndmg o‘

was g stationary post arsd that tshe afficer was espected 10 mmai on the post except for bathroom

ihe detall, Fesley stated that it

and Yonch breaks, When Oﬁ"iuer Defreitas, he oplied that thc‘ stail was called the “Pump Bta~

tior” and that’s where he ihought he should bé. Iﬂquﬁmg of L l-'rank Scarpa what ho beleved

that purip statlon detail enialled he repliéd thaf you were assi‘

m'es “4liat you. Wre hka 3 ong-man v.tmke foros, that if anytlm‘,\ happaned along the truck 1outa .

that, you would regpond and take care of it. Wl’fn asked by ﬁiﬁ&

o he undersép it was & flosting detail, that he

tail at Bhott Beack near D.B,W.» |

e s e e
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that it was 3 stationaty post, Boarps said “Yoy had to be tharL > Rrom {hege 168pONILS, the Chief
\ .

When questioned af the a.rbgtremcm hearing whether or n

stated that he drew the ﬁoncluswn that Romeos velsum was } t viahle,

ferent from. the othm detmls, Ssxgeant Axthr oicey stated, *
talce 8 mmsax, go to the @ump thouse and just git there, And &

your for anythmg ai ong the upck mute involving the DRC. »

the Pump Station detail was dif-

he joly 16 to go to the parap houss,

sen asked {F Romeo, while-at the

negoﬁaiion at t‘ne Towi Haﬂ; would be able t respond f thety were & call to Pumip Station de-

tedl, Filckey's response whet “Ok; ebsolutely.. We'se talking & short distance here had there even

3
bheen, ati issue along the truak!; route or anywhele else i town

- : o
s “roaming defail,” he ¢id n?t answer diroatly, but pointed o

! ‘
one spot for elght hours. » O erogs exantination, he aoknow
figer assigned to- ﬂ'xe Putog Statmn detail that they didn’t have

When queshoncd under crms~emmﬁaﬂo1 the: Chief ad

ments desoribing what the l?mnp Station detail consisted of

i b

fjf et wintter.” When asked if s

 that it°s land of crazy sifting in

gliged that he never advised an oft
t 8o there.
kittedt b did not have eny doou-

and stated that he was not aware

that the officeron this datml IE seldom called \l\.poﬂ'ta do anyil

ihg, o did acknowledg that after

the Romeo mmdant, Te ordc,md o supervisor 1 he hired for tbfja details

When cross-exemived abtsut the dLBCiplmT imposed on V{ai(mus officers, the Chief aoknwl-

edged he folléwed a policy of progressive disg 13311113 althwgh he stressed that where you began

i E
wou!d depend on the se..vanty of the event, a:nithe PETSON’S \?rlwlhagmss to accept responsibility,

and their willinghess to be remamed "

- The Chief stated that dlsmplme is commbnsurate with ’shc infraction, and “when a person

‘recognizes they hewc done something wrong & nd is willing to ‘aécept responsibility for that is dif

o et Ay T AT S [

o e i i e it 8

suld an emerigency arise, they send.
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" feremt, much different in my ﬁ;iew, fhan, & petson who as not cepted responsibﬂity‘ e contiri-

ped, that “when you've recognuad

shauldn’t have done that, you won”t rapeat ;Lt ‘

(the pehaviot), and T think thq goal is to niske sure the behm?r g not r@peatei’ He did not agres

you did something wiGog ancl you recng,mza that you

person who doesn’t racogm;:e that will repeat it

thet the fact thet he had assi %m od & supen yisol for these detatls after the Romeo tncident memnt

i‘nat the failure of supervmmn bow some 195po sgibility im* Roinko’s gvert.

At the Town hearing on Deqombsr 18, 201

4, the Grievais]

erruceio Romeo, tasnﬁ@d that hs

had never put & slip o for 8 c‘iewll he didn't wrark, that ha hafi worked that detail o Novedbet

!

54, 2014, and stated that he hqd worked the Pul
Ramen testified that his qlldezrs’candmg of

have a fized post.” He contin:iad,ﬂlat -
My belief, based on. ihez information th

the requirestanis of that detail becanse
L{1"case Ay GHeIes

distances involve.,

within a gengral radiug of the aotual worl site:

Romso testifled that whei hie met with iy

informeq t’hét he was being ﬁlaced. ot

she detail slip bo had subn‘uﬁ;ac'i After receivi
lip explained what he hiad be;en informed of

know that T would never put in for & slip with

Aﬂmiﬂ strative Leave andJng el m\resugatm mvolvmg A

ot T had, wes th
Hwasa mabde
noly Tesponded ( o) 1 would be available

s Chief i }ﬂs

ot actually

np Station detdi] three ’c;mas befoia that wosk,

the detall is that|it was & mobile detall, i dlci 1ot

k 1 would be able 1o {hlﬁll
dotail and hecause of the

;s:

Lo

fioe along with 1t, Perein, he was

1g the Chief’ sh mmssmn to explain his posﬂlon,

ﬂhe dmaﬂ and gt bed to the Chief that he “should
W ‘J]m;ng a detsil” Romeo continued

that he then explaingd to the Chief his umi@rs%anding of whaJ E o detail consisted of, in particu-

{ax, that be had heenl informed by Colometo, v

that detail was fo be available for emergencies)

.
e o e ettty et

73
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1+l that the only responsibility for

i
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l 8
i the voom sayity “Let te see i can at lenst 1o

 Atthis pofnt Romeo smte& that the Chisf ]

—

soind the Ad:mmstmuva Lezmve portion.” He Letuthod o shorl fime later, explaingd thet he was

eounseled age.mst domg it, and theteypon. llﬁl;uwmﬁﬁiﬁd the Administrative Leave.

“Romeo testified ox dﬁee‘c exa.mma’cion that on Nﬂvember 24, ho followed his vsual practice:

e arrived at the station.at 7 gm, pmked npan axraﬂab‘le crudsbe (in this oase Winthrop 9-4), then
went to the DCR tiuilet at Memaid and Shole whete he sul‘zJ.itteql tils slip for the day, puttiog

fhe start tiens of 7 atn on the ;iig bit leaving the end time fortthe DCR official 1o enfer. He fhet -

left, keeplng hJs redio on, aﬁd returmed to the Police Station F;‘b out 9:45. When. ?,skad on Indivest
examingtion. o 1epe:ai the evants of the monnﬁg he rapeated the smﬁe chronology, although ad-
ipitting that his mcoileotmn \n?as pethaps at mqes faulty

On :ec_iigqot_;xgmip_aﬁ.en 5,’c_t_ihg~_.{}}g$ﬁ£'_x_oc;§ 56 hearing, the Chief festified that the video and
card accesy controls for Novéinbar- 24, show {hut Romeo had Elxﬁved it fhe Police Statlon, parke

ing ]ot at about 7: 24 am in hm personal vehicle, emered the police Bu;Iding at 7:29, and left the

vuflding at 8:21. Then, at oz 2‘8 ne entared the police parking ot again, entered the polics build-

* ing at9:32, end at 0:54 ho exi.ted. the building tb attend the neéqﬁation,

At the arbitation, heariﬂg Romen agreed with the chrono ogy given by the Chief, explaining

H
t

that he had bees asked 10 reé&ﬂ 5 motning of neatly & month| earlier after he had already pet-

formed the Pumyp Station dete!_}il ihrse times before that weelk,and was upset and concerned with

the actnal details of the day that followed. Hel explained fux’tlller that becanse the Chief had for-
bads him acoess to the relevant documests, b just repanted his vavel rontine. Onoe he cherked -

| !
 the docymentation which was made available to him only i nid-Janvary 2015, he recogiized. -

his exror, which he aclmowlecigad at the arbitrgtion,

e
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Rotneo testiﬁed at the aahltratmn hearing about the mmmﬂnpr piior o the negotiation, He stat-

od that he enterecl the Wmthrcp Police S’c&ﬁ
spoke w1th i Perrﬁi, mi‘ormfng hi that Ie 9

1ion speclfmaliy that he was on a detail, He al
|

: be would be a,ttendmg A negatla‘tmn ‘for-part 0

ha shauld have Informed ihelré.

Rotieo testifl eci that the riegotmﬁm Inste

éxpscted. He toft the Tows Hall, turned in his

fhe putip station on his way out of towt, gbout

ceived 1o detail calls on that day and submitte

Romso onoe again testified at the atbitratic

1 mobile deteil aud not fixed. ?%R?hm asked whe

vlvas a mobile and not & fixed %azorksite, he stat
sﬂalhiy of the o’fﬁuex with tha pruiser; Colom

available if somethmg should happcn smUng,

“up. So just be available” Reimeo reported. th

siressed that you have to be: a%rai_lable‘ He added that he had 4qt revetved any tuformation from

the Chief ot Lisutenants as 10 iwhat -respansibﬂi

Romeo again stated that it was his belief th
ty mugh attywhere i 4Qown becifnusa it’s onl_y' 1.8
had wo;rked this detail, he spent 1'ough1y\ sever

time was mobile throughout Winthrop.

M

on wearing his

{ the day. Hen

Bg-poing over {0

until about 2.3

uniform and sarcying & mdio, he

the negotiation, but did nat men-

s0 ¢lid 1ot notify sifher Colometo or Vickery that

316(1 that, looking back on the day,

(; mnch longes than everyone had

. when. he. ch

af he “could pe

| hou“rs at tha

tvarious people
., {hat when he

efo replied thel

Icéys to the c;'inser, and Teft the aren. He drove i}y
2:30, 'l:nit he sarx‘aL no aclivity. He stated that he re-

k .
the DER slip Tok the dotal], for § hours.

n hearing that it s his mlderstmdi.qgﬂtha_t it s

old him to Jead him to believe it

wquired. of Colomsto the respon-

T don’t want ti vt one of your shift officers ted
(.

wed with Lt Lessard, the officer

. ;
Hes wote attached to this detail,

i

square miles.”

§
H
l

fortn the detall being mobile pref-

He added that when he previously

Pump Station, and the rest of the

he jnst wanted the officer to be .

[ ——— T VTR B

et St e g
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When asled on oross exeminatiolt {f, accolding to his uride standing, it would perissible to

stay in g houss in Win{hrap aﬂl day 8s long as he were avaﬂaia , Rowmeo rpsponded fhat it could

satisfy his detail obligation bé;;.t e would.not do it~ it would% inappropriate.

11, Scarpa was asked what he would do if he tiad been :in,r 1anps of Romen when he came in

to the negotiation in unifor@ with & cruiser and a radio: ho\w would he deal with it? e stated
3 ‘ :

thet he would detcnﬁine whef?e Romeo Wwas supposed to be WLF eing, and if he had permission to

1eave the post. When asked l@gmw he would handle Romeo’i hase specifically, e would have

sounseled Romeo thet he should leave or gof back to wher 3lou.we1"e of whatever. He stated,

“but 1 assumied everybody at "é}l& meeting fenew thal he was or'% qhat detail” He stated further that

it he weie not notified but hecams awars that Romeo was o 1 gtadl, he world falk to hiv, would

tell him that hie had been al ftie negotiations far an awfyl long fime and that fs should ‘notify the
! i : : '
- gppropriate people o0 they could make arangements. 1 guesy I give him a waraing, Twould

. : . AT
counsel him. “T would. say that you would startpff with vctbiﬁ written, and thet go from thers.

On orose-exanyination, Scatpa stated hat lie had done sovigral Pump Station details and that
1

the Chief had asked him what his understanding was cmmeﬁﬁilg the responsibilities of the detail.

1

e

He replied that it would be o fixed post, but you could from! time-to-time leave it to check the

route: He stated that he would leave it ooonsidnally during the course of an eight hour shift but
‘ - i .

he felt that his _o‘ol:igaﬁon was fo be in the genetal area of the putnp station. “Tt éaid pump station -

olherwise it would have just daid patrol” And} when askod it lle would sauction sa officer Bille

o)

ing for a private detail that he wasn’t present far, Soarps said 1

L.

As a result of the Due Propess hearing, on Jamery 9, 2015, MoKehna dismigsed RoT0en as o

Police Officer for the following rgascins:

T
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1. OnNovember 24, 1014, you. subuitied & vouchsr fot & detail stip fof pey for 8
houts pay In the total amount of §344 for & detail at fhe Short Bench Puunpy Stax
tion, During the time that you Billed fot firls defail, you wete not pregent it e du-
tail, Billing for services rendered without hetng prose t constilvges unaceeptabls

judgment fraud, and oguduct unberoming palice offiar.

2, The abave referan}ﬁed conduot congtitutes 4 dishonest aot which is contlary fo
the trust that citizens pilﬁﬂ. publio safety officers.
3. You specifically stated that the engineers from the
- ohusetts gtated to youthat it was wnae essary for youito be physivelly present at
e detail. Your siatenhont was specifically contradictsd by the DCR tesident en-
ginear as well as the DCR. ingpestor. out assertion fthat you didn’t lave 1o be
present &t the detail Was also speoifically contradioted by other mesnbers of the
Police Department, | : \ '
3

orranonwealth of Massar

Ml - o

4. Your statements d'é;ﬁng the disciplitary invastigaﬁg- ‘and the hearing were -
truthful which in snd of itself ecmstimtaf fust sause f'or%\y ur dismissal.

atos the rules aud regulations of the De~

5. The above r:afm-.eﬁlped gondust yio
partment, specitically £.4:8 intonrity, 1112 personal behayior, and 111,113 eon
. ME :

duct wnhecoming mn offfoer.

The sbove referenced sondict contitutps just cause foy your disnﬁéégl ag u police
officer, Specifieally, there is g grong public policy & Linst employing police af-
- foers whe 216 untruthiil ‘ ﬁ \

: .ok X ‘= . e
The Town had never previously aotified Ronjeo that he was conteriaplating discipline for

hH
fruthfulness, “

i | L .

On January 16, 2015, Offider Romeo guieved his dismiseﬁl.{?i reads, i1 part, as follows:
oo Tanuaty 12, 2018, Lrecefved, via U4 Mail, written;Notice from Town Matiag-
or James MoKenna, dated Januaty 2, 20{15, that he had déeided to dismiss me after
he aflogedly reviewed all the evidence resented at 8 diseiplinary tiearing he pre-
sided aver as fhe Appointing Authority) on December 18, 314, The MNotios did
ot include an effective date of dismisdal, I wag never iptarviewsdj duritig the in-
astigation that was initiated aud conducted by Chief ?!Tj?'ence M. Delehanty and
Chief Torence M. Delehanty was the only witness 10 festity on behalf of the Towi
T wasg ordered not to talk about the alleged investigation &r the alleged incident on
December 1, 2014, except for my legall cousel, by Chief Terence M, Telehenty,
which is a violation of uty due proces rights to preps LF a defense and confront

H
\.

7 .U
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1o CPOSE SXAI0

-
y

withesses, T was neva'f allowed or bl
glewed for the alleged mpestigation,

sevordl years that further create suspicion of i evil mhotives and infent, This decl~
sjon 1s also after I was threatened by Town Manages
7, 2015 duslng 4 phone oall dizensgioh that he placs

p.m; that 1f T did not gecopt & 30 day quspension be

me e long as L xgl&aisd the Town of gl my pending

(sio) He alzo attemplpd to coetos me hy mention]

pension., The decision to dismiss mells without just! cause, procedurally flawed,
7 | '

snd contrary o Law |

When the partles were unebla to resolve the grovaucs, the U‘qﬁic n. appealed to drbittation,
i f :

i . i
The following provision df the partics Agrpentent s relw'ﬁl\
: i

Article XXXV - Bisclplinary Action

> any alleged partes inter-

: 1 disoiplinary hearing conduoted o De-
comber 18, 2014 was binged and not fhotual, The fabts ate i dispute and Chief
Terence M, Delehanty togtified unfru I;ftxlly and has\ﬁean Digued ngeinst me-for

dmes MeKerme on Jauvary
o me at my hotde st 9:15
uld be fofesd to terminate
legal matlers against then,
ny loss of healtheare and

!

!

T

i

No permanent emplog/ee ghail be rempved, dis:txﬁsse(?, discharged, suspended of

gharged fn soy manper accent for fast anise and ot asyt hestings or intsrviews ab-

tendant thereto $hé police offieer will Have ant opportunity to have an attorigy pre-

sent on his behalf,

~ The following provisions c;;f the Winthrop Palies department— Rules amd Regulations are nek

gvant:

1

Section 148 m*cegriiy =~ 10 Dep'a:tm%nt mentber shall under any circumstances
make auy false officlal statements Ot erntional mistepiesentation of facts,

Seetlon L1152 Personal Behaviar — ach meriber

hin/ herself in & maxner that will reflpct oredit on 1'11'%1
Police Department. No employee shall engege in condng

Depertment futo disrepute of reflects discredit upon

wment or which tends to dnpair the op SR LY

the employees;

Seetion L1113 Conduct TUnbecoming an Officer —
any specific act or nois of immotal, inpproper, unlaw

sl;i[l while on duty conduct
aselves and the Winthrop
net which tends fo biing the
hb members of the Depart-
&e[ncy of the Deparfuent or
o '

2

'5
%
3
i 1

Members shall not comntit
wl, disorderly, or intemper

ate conduot, whather on ot off duty, which reﬂect(s),;d‘soredit or reflect(s) unfa-
vorably upon the membet, upon othiermempers, orupanthepafice departmaent. Mambers shall

N i AU

L

!
i
!

T———E ———



CONTENTIONS OF THE TOWN

© was needed, and argued that the Town Hall was

conduct themselves at 1l times, both <
floct most favorably on the deparictent

|
!
1
¥
|
?
i
H
|
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a wad off duty] dn such & menter ag to 1o~
and its meintyens)

Conduct mbeconing %, member shall inkxclnde: that whibl] tends to Indicate that the

megiber is mnable or unftt o continue 4
jmpalr the operation, ‘trioral integrlty,
ment or g members, |
- ;
The following aticle of thie ‘Winthrop Polic

ARTICLE %, VIOLATION GUIDE

5 5 member of K department, or tends 1o
reputation o effbotiveness of the depart-

a Department, - lFe:tail Policy, is velevant.

LARER

Progressive discipline 'zshall apply for al
policy and procedures or orders of the ¢

The Town contends that tifxe removel of the Grievant was ok just oause. Specially, it charges

him with (1) filing & falso detail slip: 2) lying {
“and (3) lying at the Due Proogss héaring held
pling. T will consider them i t';u*n,

Charge L, -

1 violations of thiese niles and regulations,
hief of Police.

by the Towt of Winthrop to determine his disol-

The charge of filing a 'ihls.% detall slip was \%ase;d. on Romeb’s submission of & detail payment

slip for the amount of $344 fcér g day’s work o
he had worked 8 homs of detail duty, whereas

negotiation session in Town Hall,

1 November 24, 2014, in which he indioated thet

for at least 4 of these 8 hours he was attendiug a

Romeo claimed that the detall was a ‘;ﬂﬁfﬂiing detail,” whiekl permitted him license to roam

in the vicinity of the truck route fn s cruiser while waiting foEx , oall fromm the dispatcher that he

pasitioned in gn acceptable focation to wait for 8

3
i
!
!
i
i

o the Chief vdu_ii_r g the course of his investigation;



_ Foer on detail for the third pa'rty 1o participatelin nagotiaﬁons

R e

radio surnmons, His con’wntwn that the detail|was o be lﬂbe&e
portad by othet police nfﬁﬁaﬂe& ot DCR emplo g8 AN, st b onsideted 2 falge claim,

The Chief testified that Gﬁ’ oers on B shiff sor ¢ the Town of detall duty could participate fx ne-

g@tm’tions ugually over thelr J[1.1:1(:11 break, but o was aWaIS ofne policy that woidd allow an of-

'1
‘[ sased on this testimony atud Faots,
Tomso was charged with ﬁhng 5 false detail slip. \
The Town contends that ﬂle submission of the detail ﬁﬂl‘b Romeo for servioe not rendered

constitwied umccaptable Jud nant, and conduiet unbeaomng‘lla potice offesx, and hat his conduet

also violated Depamnem Rulas of Cnnduct ’1‘\3 e Town mamtm\s that the Chrigvant violated these

rules and regulations when h& suibmitted a. falde detail slip fo 3 hours of woﬂc on November 24,

2014, 1 maintaing that Pohca {)f’fwars arg teqy ired to refiainfion indi c:’eah]k_s;gsnc‘_luc‘g,._.they - .

plicitly agree that they will mﬂ engags i songuct which calls juto Ques-tion their ability and fit-
. i .

s 10 pmﬁorm their official respcmsib ilities,

Charge 2.

Chief during

: z
The Town. sontends that.Romeo lied to th L course of the investigation, $pe-

cifically with respem fo the dutws arid tespONS ‘bzhﬁms of the cie
mvesh gation on Deoember 1, 20 14, Romeo tof ' mm that the c}
&

= nlso 1nfotm

——

Manager Colometo a5 to Bis respousxbxhﬁas o‘; the detaﬂ Tl }a‘! Clief stated he also fnterviewed
i i

was not required to be at a spemﬁc Iooauon

c‘itaﬂ was & “ﬂaaimg detail” and he
% 1ie Chisf that he had spoken with

i
1

Colometo (bY phane) who told Iim that tho Em‘pose WaE 1%- oni‘cor ﬁaek.trafﬁc specifically

from that Iocatmn The Chisf also veporlsd that when he askée if 1t was s “floating detail,”™ Co~

fometo said no and that he had not advised officers that it wns alﬁoatmg, detail.

|
A |

80 N

Lt e o RV Puter PR

4

o “floating detail” was not Sup-

wil. Acoording to the Chief atthe
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l
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© The Town fuﬁ;her oIa:Lma that Romen's tgstimony 1 theiQ

41ef of what Colometo Hd tald

him was compiately nﬂnﬁ'adwted hy Ciolomat ot the axbﬁrai o who, anﬁnﬁg other things, test-
- fled that he nevet todd Remed that he wasn. "t shipposed to be e 1 ler ot the Pmnp S’mtwn or onthe

ek 1-01_.1126',

Charge 3.

The TGWn nonfends that ’Romao Hed dua*m the Town he ' ng swhen he testified a8 to his a0~

#vities on the dry befors: thes negotintion be 1, Aﬁmrdmg 1h Romeo’s testimeny 4t the Dua
Provess Ligaring, he got lds alfp signed at the CR offices, picked u.p o, coffes and bagel, went to
the punp statioﬁ, and reman;?ci there until ah ut 10w \Rflii@};l e went to Town Hell for the ne-
gotiation. . )

H
i

twls on the Police Station shéw fhat Roroeo ¢htered the police arking lot et 7224 am in hig pea

sonal vehiols, anterad the poihce building at 7429, and laft the uﬂdiﬁg ot 8:21. Then, at 928 he

entared the police parkmg 101, agam enterad the pohoe buﬂdm at 9. 3?, and at 9:54 ho exited the

buiiding to attend the negotiaﬂ.oﬂ next door] The Town o dtends that this recitation of Tds

whereabouts for the 3 hours (’7 .10 am) befote the negohauo s begen, 15 a compleie fabrication

l

and lie,

-
More generally, the Town continues that ﬁL the only misc(lb‘f duot of Romeo was filing & false

detail ship (Cherge 1) there wmﬁd ba some grounds for re\ve sing the dismissal basad on the
f

principles of progpesswe dxsolplme Howevar it argues that o to this untruthfulness, it would

%
violate public policy to reducs the diseiplit se and to reinstate 30 80.

The Town revealed ot theiend of the Do Frocess hearjng ihat {lie video.and door aecess O -
t B - .

R
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The Town offers sevarai casas where. therd has been & ruliy Aagainst a-police offioer who has
ied, The Town states that pol.we officers wit he on g pelics report filing eriminal charges and
fybtig; smder oath are alf felomes and Courts hae ruled that it uldben vlolation of public poll-

¥ p&rrmitmg soisons who commiﬁed sueh 3 a0t 0 wmrls:

 Town asserts that Rotoeo's ;qrovan racord of dishwnesty prey fii him from neeful gervice as a

{ow anforcam@mt officer.

In sum, the Town conoludes that Romey submitted & f"r dulent request for detail relm-
Wursement, led about thc: 1an of need tor ati bificer o be pr};Tnt duri mg this detadl, and furthc;r
i
i

lied about his whersshouis on iha day in question,

Finally, the Town rejocts ;ﬁm assertion by the Union ﬂ:iati

H
H
i

Town’s actions wete in rotalia-

ﬁou fcar caairymg ou hIS duﬂes B8 U mn Prem dent Alihonghitiere Was e%vidanc@fprafs&ntsd that

-the Gmevmﬁ and the Chief had locked homs a number of iums shere was to evidenoe of retalia-

fion agatnst Romeo for his dihgence dotng his [Tnion P:tesmden& job

C,{}NTEN TIONS OF THE HNION

i
! .
The Union contends that Ofﬁ(}er Ferroocio Rotheo, & vete}‘.a y police offiver and Union Prosi-

dent with & spoﬂess personnel seoord, was notterminated fm:gl fhst canse whet he attended a ne-

gotiation while assigned fo & detaﬂ It m amt&i s that he viol 'tgd 10 actual or known policy, his
; :

conduct was gonsistent Wiﬂ: DGﬂdL_lGi allowed by other officet % ‘the investigation of the mpdter _ ‘

jgnored coutrary svidencs, and the ptmi;ﬁﬂmn Tar cmeeded i rbgrﬁssiv’ca disciphine, in particular

the pumskumnt meted out 1o ﬁlﬁcers for similar or more sEvers sanduct, such as for insubordita-

.'k

tion, lying, of mexcused ahsences The Uniop also mammhh

a ﬁolice.o‘g‘ﬁcﬁr. Pyt stiaply, the

that tho animosity betwesn the -

- oo R A TR !2I—nw-w—-l—y.-n——‘.—wy———nﬂn-l."_q_-—Al-q-—-.--4':-—-.-———“-«-——0---”‘—““-1»-Av.f—-p----n-.q-n--_-w—ﬂ"—l-—‘d-m—w'-’



: Cl:def and R.omen which has

i
.i
i
f
&
¥
{
|

ment,

¢

|

: l ; ¥

a}usted for years, smesly contﬁb tag to the severity of the puaish-

The Union confonds that the Town fhiled to esia.bﬁsh ﬂ*ta, Romeo vmiawd‘ a polivy of the

Department, of that it was cdmpl stely nnreas nabie for-him Yo balieve that officers could attend

8 negptta*ucﬁ while assgﬁaci to a detail (es aoially & nones tionary detail). The only chspuie

- abont the mobile nature of ﬁh@ detail 15, wif

radio contaot\n oaae Romeo was ﬂaedad and a

cruisar ef his disposal, Whe‘rl'}er_ he pould 8 o a ﬁegotiemcm geting in Town I—Iall and refain

$or an extended pexiod of tim&a. There 15 no.qugstion that nffiw 5 on detafl have spent their lunch -

ot at negntm,tmnsessmns some fbr longer siretches, .

The Unlon further cuntentis that the Town 5 contenton thﬁ Romeo wag usirithful duning the

B mvestxgaﬁon thes Towra k] termmemon hearing: o

or the Arbifafian bearing, do not rise to the level

- of deiibemte les, im;endﬁ:d t@ deceive the Totwn about the facts at jssug here, 1 pattivuiar, Ro-

meo’s statements abou‘t the Pump Station we:l-e consonamt w ﬂL the DICR reprssentative and fol-

%

low polm officers, Tn addmzan, is originel

faterments conceming bis wheteabouts during the

petiod of 7-10 mm. o Novemfbaf 24, while mg courate, wers Bot intended 4o mislead, and were &

byproduet of the Town preve;ltmg b, feom adequately preps

Town Managet did not point to this discrepangy as confributing

T addition to failing to provide requisite

agues the Town's 0ase mffels from tha fnihiwmg defects: L

4

ng for the hearing. Moreover, the

to Tiis decision to terminate,

notice of the vjurmthﬁﬂness charges, the Union
{

The Chief never formally inter-

viewed Romeo, despite & vmtten promise o ¢o 50; 2) The Clhief never interviewed the supervi-

- .
sors cn the shift in quest’son, which wonld have confirmed ’chat they knew Romeo was at the ne-

gotfations; 3) The Chief did mot inferview all {he peuple who

m.....,...._._-ﬁ........_“....‘..,—_.v_-_.__.q.._ T e

€ BB AP At A

dorled the Pump Siation detatl, ot

e i s



: mimwm; o pmgrcséive disc%plina. The off@ s¢ of attendi

fhem in fm. . : !

J—

1
. r

examing the past practice of ofﬁcerxs asttending negotmmm W e on detail; 4) The Chief never

diseiplined supervisors for allnwmg Romeo toptiend nego ua ohg while assigned to a detail.

Finally, the Union ot)meﬂ;ds that the termination’ of Ro  wag moongistent with the oo

% megotiation wihile on 8 1ok

i
. &t&tiOﬂEil'y detail ogunot bo 1egarded as an dnberently serious aot, a8 {nstrated by the Chief's

perpission for other vffivers to do so in past{negotiations. qraover 1t 18 moonsmten’c with the :

L

-~ Hsoipline imposed on other pfﬁoars found tq be AWOL, 01% Ln’u it and the penalty ia 1ot

|

i, Romeao's forthright acdmissl onis

supported by Roineo's b]e1ni§11—'ﬁ*ée performarice fstory. n

about his conduct argue a,g_?amat termination.

———

“Here, fha Town clajmed it termyinated Ro meo for aitend@' o pontract negotiations while 6s~ ‘

 signed 10 8 detail, and for making, falze stateraents phout: the hature of the detail and his whersas— -

bouts ﬂmt morning. While ﬂma Town phrased its ohargos in vax otis ways, the case boils down. to

two chsu gos: 1) attending negotmumxs wihile Besigoed fo & det il i8 conduot yrbscoming and/or

dis honast and 2} Remea 8 Desember 1 staterdent about his c.p versation with Cotometo, and his

Tecember 18 gtatement abouxt his Novambe:r 4 whe»reabeut% om eh 30~8.2® ani, Were natrathe

[

f5l. Both charges fail on ptocedurai and substa itwe grounds.

DIRCOSSION

__—ur—-—--m—-——iﬁ.—n-—m

The Towi contends that ﬁ}m removal of § prievent was iﬁr just cause, Spectally, it charges

the CGrievant with (1) filing a false detail éh‘p; Y lying during ‘%14@ oourse of the invesﬁgaﬁon; and

(3) lying at the hoaring held by the Town of Winthtop to cie"enﬁine his diseipline. T consider

PRI g iR ._..._.-,..q.......u-.,._...,.._...-...,.......A_...._...._-__,—..H.___A__._-,L..__*_.....‘-._....._..‘..._.‘-......_...,....._......_- .....................
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The firet charge is that Qfﬁwr Romeo slt}bmitted 1 i’al!e detail slip, Referring to Black's

Law Dictionagy, we find the f‘?ﬁ—ewiﬂg:

. | '
FALSE « Tn law, thisward usually means something more than unicus: it means
something designad.{yfmtrue and decettful and impliss jan. Intention to porpoirate
~ gome treaehety of fraitd... The word “false” has two ci?ﬁngmﬁ well recognized

meanings: (1) infentionally or knowingly ot negigently juntrue; (2) untrue by wis-
take or accident or; honeitly after the exercise of reaso

ble cats... :
ﬁélse Token ~ o false %ocmnem: or signjof thcf, existench pf o fadt
The statements above ca:pt:;ure the essenée ?f what I take Is jmeant by the Town’s ascusation.
thei the Grievant submitted -a%“false glip.” Thel claim is that the G‘a:i.év.aﬁt k:a;axvingfy and deliber-
ately submitted a document %Taﬁng that he hd worked thio Plmgp Statiots dotad] from 9-2+ on
Novernber 24, 2014, when in j;’aaf: he hiad not, |

. Whot is mesnt by f_"wquiéig the Pump Station deteil”? The Orievant correnily believed that

ke shouid be on the ready to x;f;spopd {0 any ineident @(Oﬁg‘ﬂl!‘: ook foutﬂ. He also believed timt
beling present in the Towm I‘.S&’;{ﬂ. on November|24 would ﬂﬂﬁ%l the requif@xﬁem:s of wotldng the
detail: he had tadio contact véfith the dispat—che ) aIﬂquh, hg falag ﬂ.ét called tia.ﬂi day; he was i
very close proximity at all ti%x_wé to the truck rﬁ ute he was assigned to assist in case of diffioulty;
he had B cruiser af hs d-ispos'alg and he was freg to raspond i £a Iaci _ |

Tt was Romeo's belief ﬂm; }ns physicat lozation, while waiting for a.¢all, was fexible: he be-
leved that the Town Hall wa,@; an acceptable lacation, and that it was réasonable to position hitn-
self the;fe, given the requiz‘@n:ieﬁts of the detail, He offered the follqwmg: “ could perform the
detail heing mobile pmuy m_gc.ﬁ émym;hére in fown because the fown is only 1.8 square miles.”
When asking DCR manager (ﬁolometo 10 chare&oterize the 1'63%55 nsibility of the Putnp Station de-

tail, Romeo recalled hira saying words to the qffect, I just waif you 10 be available if sometiﬁng

82

T

1 1 i i A
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* formed satisfactorily. ]

do 5o, disobeying the vetbal fznsig_tj_qpﬁdns' Tia b

:
|
i
i
|
I

happens, T don’t want 0 geticma of your shit officers tled
[ .

wada it very elear that 8 fprhﬁary requisite of this deteil is that

be available to respond.

The critical question here is the following: Wag Rotmed

whett ho was working e defail from the Tovwn Hall? I find

1), So just be gvailable, Colometo

tTh.a offices assigﬁed should abways

working the Pump Statian detail

1 the affirmative. e was iaerf’orm—

ing all the tasks of working -th:.es detail for somd 5 howrs that day, albeit from an wnapproved logar

tion. There was 1o protestation from either the Town or DG

i

However, Romeo did mt% ask for por recejve- approval f‘ch)m the DCR persansel or the shift

oommender Tor this change oij venug before he opted to make

. disﬁonest_‘when hio acted on his belief that e could use the To

could exeoute the detail. He wos, in the words of Colometo,

that he fulfilled the tasks of vf?orking the Pumy] Station detadl

had not been approved, and was aoting honestly when he éub

24, 2014,

tending the negotiation, the is;_sue of detail ﬁmf
is not relevant, He was carryiz.%g out the detail ¢

tieipating in the negotiations,

The second charge brought by the Town ig that Romeo lie

the investigation conducted by the Chief on December 1, 20

3 bean ghven 1

ihe changs, It was a mistake not to

vin Hall as his base from which he
4avpilable” the entie shift, T find

tit day, albeit from a location that

jit_ted the. YCR. bill for November

spent by bim|

Tt is worth noting thet beasuse he was ei g‘l.gcd in wocking the Pump Station detail while ab-
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§ 10. Conflrmation of award, MA 8T 150C § 10

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title XX1. Labor and Industries (Ch. 149-154)
Chapter 150C. Collective Bargaining Agrecments to Arbitrate (Refs 8 Aunos)

M.G.LA. 150C § 10
§ 10, Confirmation of award
" Carrentness
Upon application of a party, the superior court shali confirm an award, unless within the fime Jimits, herelnafter imposed

grounds are urged for vacating, modifying or cotrecting the award, in which case the court shall proceed as provided
in sections eleven and twelve, ‘

Credits .
Added by St.1959, ¢. 546,§ L.

Notes of Decisions (16)

M.GL.A. 150C3§ 10, MA ST 150C§ 10
Current through Chapter 31 of the 2017 1st Anmual Session

End of Document ’ : ’ © 2017 Thomson Reuters. No clais to original U.5. Government Works.
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§ 11, Vacation of award; grounds; application; rehearing, MA ST 1506 § 11

Massachusetis General Laws Aunotated
Part 1. Administration of the Government (Ch. 1-182)
Titls XXL. Lahor and Industries (Ch. 149-154) 7 :
Chapter 150C. Collective Bargaining Agreements to Avbitrate (Refs & Annos)

M.GLA 150CE11
§ 11, Vacation of award; grounds; application; reheaving

Curreniness

(a) Upon application of & party, the superior court shall vacate an award ifi~
(1} the award was procuted by cotruption, fraud or other undue means;

(2) there was evident partiality by an arbitrator appointed as a neutral, or cotruption in any of the arbitrators, or
misconduct prejudicing the rights of any party, '

(3) the arbitrators exceeded their powers or rendered an award requiring a person to conumit an act or engage in conduet
prohibited by state or federal law;

(4) the arbitrators refused to postpone the hearing upon a sufficient cause being shown therefor or refused to hear
evidence matexial to the controversy or otherwise so conducted the hearing, conirary to the provisions of section five as
to prejudice substantially the rights of a party; '

(5) there was no arbitration agreement and the issue was not adversely determined in proceedings under section two and
 the party did not participate in the arbitration hearing without raising the objection; but the fact that the award ordets
reinstatement of an employee with or without back pay or grants relief such that it could not grant ot would not be
granted by a court of law or equity shall not be ground for vacating or refusing to confirm the award.

{b) An application under this section shall be made within thirty days after delivery ofacopy of the award to.the applicant;
provided that, if such application is based upon a claim of corruption, frand or other undue means it shall be made
within thirty days after such grounds are knowa or should have been known.

(c) In vacating the award on grounds other than stated in clause (5) of paragraph (a) the court may order a rehearing
before new arbitratars chosen as provided in the agreement, or in the absence thereof, by the coust in accordance with
section three, or if the award is vacated on grounds set forth in clause (3) or (4) of paragraph (a), the court may order a
rehearing before the arbitrators who made the award or their successors appointed in accordance with section three, Thé
time within which the agreement requires the award to be made shall be applicable fo the rehearing and shall commence
from the date of the order. )

WESTLAW © 2017 Thomson Reuters. No elaim to ovigipal U.8. Government Works, 1



§11. Vacation of award; grounds; application; rehearing, MA 8T 180G § 11

(d) If the application to vacate an award is denjed and no motion to modify or correct the award is pending, the court
shall confirm the award.

Credits -
Added by St.1955, ¢, 546,8 1.

Notes of Decisions (283)

M.G.L.A, 150C§ 11, MA ST 150C§ 11 .
Current through Chapter 31 of the 2017 ist Annual Session

Endof Document €@ 2017 Thomson Reuters. No elaim to originat 1.5, Government W orks.

WESTLAW © 2017 Thomson Reuters. No claim to original 1.8, Government Works. 2
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§ 6F, Costs, expenses and interest for insubstantial, frivolous or..., MA ST 231 § 6F

»

r KeyCite Yellow Flag - Negative Treatment
Proposed Legislation
Massachusetts General Laws Annotated ~
Part 111, Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262)
Title 1L Actions and Proceedings Therein (Ch, 223-236)
Chapter 231. Pleading and Practice (Refs & Annos)

M.G.L.A. 231§ 6F
§ 6F, Costs, expenses and interest for insubstantial, frivolous or bad faith claims or defenses

Currentness

~ Upon motion of.any party in any cjvil action in which a finding, verdict, decision, award, order or judgment has been
made by a judge or justice or by a jury, auditor, master or other finder of fact, the cpurt may determine, after a hearing,
as a.separate and distinet finding, that all ox substantially all of the claims, defenses, setoffs or counterclaims, whether of
a factual, legal or mixed nature, made by any pasty who was represented by counsel during most or all of the proceeding,
were whoﬁy insubstantial, frivolons and not advanced in good faith, The court shall include in such finding the specific
facts and reasons on which the finding is based. '

If such a finding is'made with respect to a party's claims, the court shall award to each party against whom such claims
were asserted an amount representing the reasonable counsel fees and other costs and expenses incurred in defending
against such claims, If the party against whom such claims were asserted was not represented by counsel, the cowrt shall
award to such party aa afmount representing his reasonable costs, expenses and effort in defending against such. claims.
If such a finding is made with respect to a party's defenses, setoffs or counterclaitns, the court shall award to each party”
against whom such defenses, setoffs or counterclaims were asserted (1) interest. on the vnpaid pottion of the monetary
clain at issue in such defense, setoff or counterclaim at one hundred and fifty pér cent of the rate set in section six €

from the date when the claim was due to the claimant pursvatt to the substantive rules of law pertaining thereto, which
date shalf be stated in the award, until the claim is paid in full; and (2} an amount representing the reasonable counsel
fees, costs and expenses of the claimant in prosecuting his claims or in defending against those setoffs or conaterclaims
found to have been wholly insubstantial, frivolous and not advanced ingood faith.

Apart from any award made pursuant to the preceding paragraph, if the court finds that all or substantially all of the
defenses, setoffs or counterclaims to any portion of a monetary claim made by any party who was repesented by counsek
during most or afl of the proceeding were whofly insubstantial, frivolous and not advanced in good faith, the court shall
award integest to the claimant on that portion of the claim according to the provisions of the preceding paragraph.

In any award made pursuant to either of the preceding paragraphs, the conrt shall specify in reasonable detail the method
by which the amount of the award was computed and the calculation thereof. ‘

No finding shafl be made that any claim, defense, setoff or counterclaim was wholly insubstantial, frivolous and not
advanced in good faith solely because a nove] or unusual argument of prineiple of law was advanced in support thereof,
No such finding shafl be made in any action in which judgment was entered by default without an appearance having been
entered by the defendant. The authority granted to a court by this section shall be in addition to, and not in limitation
of, tliat already established by law. ' ' :

1f any parties to a civil action shall seitle the dispute which was the subject thereof and shall file in the appropriate court
documents setting forth such settlement, the court shall not make any finding or award pursuant o this section with

WESTLAW © 2017 Thomsen Reuters. No claim to original U,S. Governmenl Works. , 1
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§ 6F, Costs, expenses and interest for insubstantial, frivolous or..., MA 87 231 § 6F

respect to such parcties. If an award had previously been made pursuant Lo this section, such award shall be vacated
unless the parties shall agres otherwise.

Tn proceedings under this section in any action which has been heard by the medical malpractice tribunal established
pursnant to section sixty B, the decision of the tribunal may be introduced as evidence relevant to whether a claim was
wholly insubstantial, frivolous and not advanced in good faith.

Upon receiving an inmate's complaint and affidavit of indigency, the court may, at any time, upon motion of sua sponte!
(1) dismiss a claim or any action withdut a heating if satisfied that the claim or action is frivolous or in bad faith; or (2)
"conduct a hearing presided over by the court or an appointed master, which shall be held telephonically unless the coutt
finds that a hearing in court is necessary, to determine whether the inmate's action is frivolouns and in bad faith.

If the court finds that the claim or action is fiivolous ot in bad faith, the court shall dismiss the claim or action but i, -
after heating, the court finds that the claim is both frivolous and in bad faith in order to abuse the judicial process, the
court shall, in addition to dismissing such claim or action, order that the inmate lose up to 60 days of good conduct
credit earned or to be earned pursuant to section 129C or 129D of chapter 127. ‘ )

If the court finds at any time that the inmate has repeatedly abused the integrity of the judicial system through frivolous
filings, the court may order that the inmate be barred from filing future actions without leave of court, Tn determining
whether a claim or action is frivolous or in bad faith, the court may consider several factors including, but not limited
to, the following:~ (2) whether the claitn or action has no argnable basis in law or in fact; (b) the claim or action is
substantially similar to a previous claim in that it is brought by and against the same parties and i that the clatim arises
from the same operative facts of the previous claim.

No finding shall be made that a claim or action is-frivolous or in bad faith solely because a nove! or unusual argument
ot principle of law was advanced in support thereof. '

Credits o :
Added by 8t,1976, c. 233, § 1. Amended by S.1986, ¢. 351, § 20; 51,1999, ¢, 127,§179.

Notes of Decisions )]

M.G.L.A, 231 § 6F, MA ST 231 § 6F
Current through Chapter 31 of the 2017 Ist Anaual Session

Lnd of Docunent . £ 2017 Themson Revters, No claim 1o original U.8. Government Works.
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CITY OF BOSTON v. BOSTON POLICE PATROLMEN'S..., - N.E,3dl -~ {2017)

477 Mass. 434

477 Mass. 434
Supreme Judicial Court of Massdchusetts.

CITY OF BOSTON
V.
BOSTON POLICE PATROLMEN'S ASSOCIATION,

SJC-12077
l

December 5, 2016

July 12, 2017.

Arbitration, Confirmation of award, Authority of
arbitrator. Municipal Corporations, Police. Police,
Discharge. Public Empioyment, Police, ‘Termination,
Public Policy,

Civil _action commenced
Depaxtment on July 22, 2013.
The case was heard by Dennis I, Cyrran, J.

The Supreme Judicial Court granted an application for
direct appellate review.

in the Superior Court

Attorneys and Law Firms

Kay I, Hodge (Geoffrey R. Bok also present) for the
plaintiff,

Alan H. Shapiro (John M. Becker also present) for the
defendant.

Present; Gants, C.J., Lenk, Hines, Gaziano, Lowy, &

Budd, I7T.
Opinion
HINES, I.

%1 This is an appeal from a judgment of the Superior
Court confirming an arbitrator's award reinstating a
Boston police officer terminated for using a cholke hold
in arresting an unarmed suspect for disorderly conduet
and making false statements in the ensuing depattmental
investigation, The arbitrator found that the officer, David
Williams, had applied a choke hold, but that the choke
hold had not actually choked the citizen, that the force
was reasonable in the ciroumstances, and that the officer's
subsequent characterization of events was thys truthful,
Accordingly, the arbitrator rufed that the city of Boston

(city) lacked just cause to terminate Williams, and ordered
his reinstatement with back pay.

In July, 2013, the city filed a complaint in the Superior
Court to vacate the -arbitrator's award, The court
dismissed the complaint in Jome, 2015, and the city
appealed. We granted the city's zpplication for direct:
appellate review, Because the award neither exceeds the
arbitrator's authority nor violates public policy, and
because we are not free to vacate it where no undetlying -
misconduct was found, we affirm.

1. Backeround. a. Facts. On January 18, 2012, the city
discharged Williams based on specifications arising from
a disorderly conduct arrest on Maich 16, 2009, The
specifications were use of excessive force, in violation of -
Boston police department rule 304 on use of nonlethal
force, and untruthfulness in the subsequent investigation,
in violation of rule 102, § 23, on truthfulness. Chosen

by mutual agreement of the city and the Boston Police

Patrolmen's Association (union) pursuant to a collective
bargaining agreement (CBA), an arbitrator held three
days of hearings, concluded that the city had proved
neither charge, and ordered Williams's reinstatement with
back pay. He based his conclusion on the following factual
findings. :

In 2009, Boston's Saint Patrick's Day Pagade fell on
Sunday, March 15, Among the revelers that day were
Michael O'Brien and his friends Thomas Cincotti and
Eric Leverone, Having consumed some alcohol during the
daylime celebrations, the three proceeded to a Faneuil
Hall bar where O'Brien received free drinks by virtue
of knowing the staff and owness. Because Leverone
had recently returned from active military duty, patrons
purchased him many drinks, and he became extremely
futoxicated.

From that bar, the three walked to Cincotti's apartment
in the North End neighborhood of Boston, While his
friends waited on the sidewalk, Cincotti moved his motor
vehicle to avoid getting a parking cifation the next day.
In doing so, he backed across a double yellow line and
into a double-parked vehicle occupied by Guy Fils-Aime.
Cincotti. got out of his vehicle, asked O'Brien to move
it out of the street, and approached Fils-Aime. O'Brien
testified that, before moving the vehicle to a legal parking
space, he heard Fils-Aime say, I am a federal agent and

you are fucked.” 1

WESTLAW © 2017 Thomson Reuters, No claim to or

iginal U.S. Government Works.
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*2 Fils-Aime called 911 just after midnight to report the

accident, On that recorded call, he can be heard to say,
“No, o, no. Don't wotry. I work for Homeland Security.
I'm a Federal agent. You're not going to get in trouble,
Relax,” After describing the accident to the dispatcher,
Fils-Ainte added, “They're drunk.”

Officers Williams and Diep Nguyen arrived oft scene
at 12:08 A.M. O'Brien described their interaction as
immediately hostile and aggressive, while the officets
chatacterized O'Brien and his friends as drunk and
uncooperative, O'Brien, who with Cincotti and Leverone
is Caucasian, appeared further provoked by the officers’
 friendliness with Fils-Aime, who Iike Williams is African-
Ammerican. As the officers spoke with Fils-Aime, O'Brien
approached and demarded that they issue a citation to
Fils-Aime for double-parking, and find out whether he
was in fact a Federal agent, Receiving no answer, O'Brien

began to [ilm the officers with his cellular telephone ashe

repeated his demands from the middle of Hanover Street,

where he was blocking traffic, 2

After O'Brien failed to heed multiple warnings fo get
out of the strest, Nguyen decided to arrest him for
disorderly conduct. O'Brien pushed Nguyen away, and
the two struggled as Nguyen atiempted to handeuff him;
- he managed to cuff one wrist, Seeing this struggle from
the cruiser where he had been writing a citation for
Cincotti, Williams came to Nguyen's aid and tackled
O'Brien to the ground; Npuyen was “fighting off” Cincotti
and Leverone, In an effort to extricate O'Brien's uncuffed
hand from underneath O'Brien's body, Williams pressed
his upper left arm and shoulder against the right side of
O'Brien's neck, He characterized this maneuver as a “seni-
bear-hug hold.” Nguyen testified that Williams bad his
arm “around [O'Brien's] neck” in a “chokehold.” O'Brien
testified that he could not breathe and began to lose
consciousness, '

Williams called for assistance using a police radio attached
to his uniform, and the eight officers who soon arrived
arrested O'Bries. As he was being taken to a police wagon,
O'Brien announced his employment with the sheriff's
office and shouted the names of officers he knew, Once in
the wagon, he realized that he had vrinated in his pants,

O'Brien was charged with resisting. arrest, assault and
battety on a police officer (Nguyen), and disturbing the

peace. He was booked at 12:40 AM., with a bruise
visible on his left temple and an abrasion on the right
side of his forehead, Lieutenant James Leary, who was
duty supervisor at that time, examined O'Brien and
noted noihing unusual, Twenty minutes later, O'Brien
complained of chest pain and head pressure, and
emergency medical technicians thereafter transported him
to Massachusstts General Hospital. The {riage nurse, in
notes recorded at 2:30 A M., observed O'Brient to be under
the influence of alcohol. At 3:43 A.M., O'Brien reported
to the attending physician, Dr. Andrew Liteplo, that he
had been beaten and choked by potlice. Liteplo noted
petechiae, which are sometimes associated with choking,
on O'Btien's face. O'Brien was otherwise asymptomatic.

On March 19, 2009, O'Brien filed a complaint with
the internal affairs division (IAD) of the Boston police

department (department). Although JAD assigned the

complaint to an officer, little investigation was done, and

O'Brien's counsel withdrew it in May, 2009, Williams did

not learn of the allegations against him until September

24, 2009, when O'Brien filed a Federal lawsuit alleging

unreasonable use of force, unconstitutional arrest, and -
assauit and battery. The next day, counsel filed andther

IAD complaint; when IAD still had taken no action in

January, 2010, counsel sent a letter-demanding that the

matter be investigated. Sergeant Philip Owens conducted

initial interviews of the officers in April, 2010, but not until

February, 2011, was Wiltiams placed on administrative

leave. o

*3 A second round of IAD interviews occurred in March,
2011, In June, 2011, the department exonerated Nguyen,
but issued two specifications against Williams: the use

of unreasonable force, in violation of rule 304, § 2,3
and uniruthfulness during the IAD interview, in viplation
of rule 102, § 23.% The departmental trial board held
hearings in November and December, 2011, and sustained
the charges. The city terminated Williams on January 18,
2012, and settled O'Brien's civil lawsuit for $1.4 million

" shortly thereafter.

The union filed a grievance, contending that the city

lacked just cause to terminate Williams. % The case went’
before an arbitrator to determine whether the city had
jost cause to terminate Williams, and whether the city
violated the CBA by placing Williams on administrative

WESTLAW © 2017 Thomson Reuters. No claim to orfginal U.S. Government Works, - 2
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leave in February, 2011, A heating was held in September,
October, and December, 2012,

b, The arbitrator's award, Tn Tune, 2013, the arbitrator
issued Iis decision based on the premise that Williams
had been terminated for use of excessive force, not for

application of a choke hold (“The Department evidently

credited O'Brien's charge that-[Williams] attacked him
for no reason, knocked him to the ground, grabbed him
around the neck, and strangled him almost to-the point of
unconsciousness™), ‘

Characterizing the case as contingent on a credibility
determination, the arbitrator rejected O'Briet's account
of the incident as “pot truthful,” and concluded that
Williams used only the amount of force reasonably
necessary to overcome O'Brien's resistance to arrest. In
support of his finding that “O'Brien was not a credible
witness about any of the events of March 16, the
arbiirator cited several factors, First, the arbitrator found
that O'Brien had been drunk; as a result, the accuracy
of O'Brien's memory was diminished, and the likelihood
that he had displayed the conduct Williams and Nguyen
described -increased, Second, the arbitrator found that
the professional repercussions potentially facing O'Brien
for his drunk and disordesly conduct provided.a motive
to fabricate these allegations against the officers. Third,
he found the objective physical evidence of choking
scant, Finally, he noted as further reasons to discredit
O'Brien that the celiular telephone video recording was
unavailable, and that neither Cincotti nor Leverone came
forward to cortoborate O'Brien's account. '

%4 As to Willlams, the arbitrator found that he had
“knock[ed] O'Brien to the ground and tightly grippled]
him in a manner that placed [Williams's] upper right
arm-and shoulder against the right side of O'Brien's
“neck. Tt would be accurate to call this a chokehold.”
Nguyen, who the arbitrator credited as a “conscientious
and credible witness,” agreed that Williams had used a
choke hold and explained that police were not trained in
thismaneuver, Nonetheless, Nguyen opined that Wiliiams
had not choked O'Brien and had used reasonable force in
the circumstances, and the arbitrator agreed, Accordingly,
the arbitrator concluded that Williams's JAD interviews
had been truthful, and that there was no just cguse for
termination. He ordered Williams reinsfated with back

pay.

2. Discussion, a. Standard of review. “A matter submitted
to arbitration is subject to a very narrow scope of review,”
Plymouth-Carver Regional Sch. Dist. v. J. Farmer & Co.,
407 Mass. 1006, 1007 (1990), Especially where parties have
elected to arbitrate disputes as part of a CBA, School
Dist. of Beverly v. Geller, 435 Mass. 223, 229 (2001)
(Cordy, 1., concnrring), we defer to that election and
are “strictly bound by an arbitrator's findings and legal
conclusions, even if they appear erroneous, inconsistent,

“or unsupported by the record,” Lynn v. Thompson, 435

Mass. 54, 61 (2001), cert. denied, 534 U.S, 1131 (2002}
(Thompson).

In arbitrations pursnant to collective bargaining
agreements, awards may be vacated only on statutorily
enumerated grounds, G. L. ¢. 150C, § 11 (2} (3) (“superior
court shall vacate an award if ... the arbitrators exceeded
their powers or rendered an award requiring a person to
commit an act or engage in conduct prohibited by state ot

‘federal law”). The city argues both grounds exist here, and

we address each in turn.

b, Nondelegability of police commyissioner's powers and
scope of arbitrator's authority, The city argues that the
award must be vacated because the arbitrator exceeded
liis authority by intrudiog on the nondelegabie powers
of the Boston police commissioner (commissioner) to
discipline officers, The union conaters that discharge and
discipline are at the heart of collective bargaining, and
the arbitrator merely interpreted the relevant terms of the
parties' agreement. ‘

Some powers may not be delegated, even with the consent
of the parties, Boston v. Boston Police Superior Officets

Fed'n, 466 Mass, 210, 216 (2013), “An arbitrator exceeds

 his authority when he intrudes upon decisions ... left by

statute to the exclusive managerial control of designated
public officials.” Magsachusetts Bd. of Higher Bdyc/
Flolvoke Community College v. Massachusetts Teachers
Asg'n/Mass. Community College Council/Nat'l Edue,

_ Ass'ni, 79 Mass. App. Ct, 27, 32 (2011). The city asserts

that the so-called “police commissioner's statute” leaves
discipline and discharge of officers for excessive force of

untruthfulness to the commissioner's exclusive managerial

control. St. 1906, ¢, 291, as appearing in St. 1962, ¢. 322,

. § 11 (“police commissioner shall have cognizance and

contro] of the government, administration, disposition
and discipline of the department, and of the police
force of the department and shall make all needful rules
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and regulations for the efficiency- of said police”}. This
argument fails for three related reasons.

Eirst, the terms of a CBA trump any authority enuimerated
. under the State's collective bargaining law. G. L. ¢. 150E,
§ 7 (d) (“If a collective bargaining agreement ... contains
a conflict between matters which are within the scope of

negotiations pursuant to [§ 6] of this chapter[ 61 and ...
the regulations of ... & police commissioner .., the terms
of the collective bargaining agreement shall prevail”).
Accordingly, the CBA's just cause provision permits the
arbitrator to interpret regulations promulgated pursuant
to the commissioner's statute, and usurps no authority in
so doing, :

5 Second, this conclusion is consistent with cousts’
reluctance to allow broad discretionary powers to
subsume bargained-for provistons. See Lynn v. Labor
‘Relations Comm'n, 43 Mass. App, Ct. 172, 182 (1997),
citing School Comui. of Newton v, Labor Relations
Comm'n, 388 Mass. 557, 564-566 (1983) ( “where the
governmental -employer acts pursuant to broad, general
management powers, the danger is presented ... that

to recognize the statutory authority as exclusive would '

substantiaﬂy undermine the purpose of G. L. ¢. 150, § 6,
to provide for meaningful collective bargaining”).

Finally, although we have recognized the breadth of
the commissionet's authority in a long line of ocases,
those cases have largely confined nondelegable matters
to the administrative realm and have never reached
the core matters of discipline. and discharge. See, e.g.,
Roston Police Superior Officers Fed'n, 466 Mass. at 215
(commissioner has exclusive, nondelegable authority to

assign and transfer police officers), 7_ Indeed, where the
parties bargained to arbitrate “any dispute coneerning the
interpretation or application” of the CBA, G. L. 150E,
§ 8, such a broad arbitration clause, see AT&T Techs.,
Ine. v. Communications Workers of Am,, 475 U.5. 643,
650 (1986), leaves discipling well within the arbitrator's
ambit, Boston Police Patrolmen's Assm v. Boston, 60
Mass. App, Ct. 672, 676-677 (2004) (severity with which
municipal employer treats its police officers in disciplinary
proceedings can be subject of grievance).

c. Public policy exception. The city argues that the award
must be vacated because Williams's reinstatement viclates
public policy. The union contends that this exception is

unavailable because the court is bound by the arbitrator's
finding that Wiltiams committed no misconduct.

Our deference to arbitration notwithstanding, we
recognize the primacy of certain ‘policy matters over
expediency, and will not allow an arbitrator to order a
party to engage in an action that violates well-defined
public policy. G. L. c. 150C, § 11 (&) (3). Boston v.
Boston Police Patrolmen's Ass'n, 443 Mass, 813, 818, 823
(2005) (Patrolmen's Assogiation). If an arbitration award
violates public poficy, “we are obliged to refrain from
enforcing it.” Massachusetts Highway Dep't v, American
Fed'n of State, County & Mun. Employees. Council 93,
420 Mass. 13, 16 & n.5 (19953), quoting W.R. Grace & Co.
v, Local Union 759, Int'l Union of United Rubber, Cork,
Linoleum & Plastic Workers of Am,, 461 U.S, 757, 766
{(1983).

*6 In determining whether this narrow public policy
exception requires the vacation of an arbitrator’s award,
we apply a “stringent, thres-part analysis.” Patrolmen's
Association, 443 Mass, at 818. First, the policy at issue
“must be well defined and dominant, and is to be
ascertained by reference to the laws and legal precedents
and not from general considerations of supposed public
interests.” Massacliusetts Highway Dep't, 420-Mass. at
16, quoting W.R. Grace & Co,, 461 U.S. at 766, Second,
the exception does not address “disfavored conduct, in the

- abstract, but [only] disfavored conduct which is integral

to_the performance of employment duties” (emphasis
in original), Massachusetts Highway Dep't, supra at 17,
quoting Delta Air Lines, Inc. v. Air Line Pilots Ass'n,
Intl, 861 F.2d 665, 671 (11th Cir. 1988); cert. denied, 493
U.8. 871 (1989). “Finally, we require{ ] a showing that the
arbitrator's award reinstating the employee violates public
policy to such an extent that the employee's conduct would
have required dismissal,” Patrolmen's Association, supra
at 819, quoting Thompson, 435 Mass. at 63. The guestion
in the third prong is not whether the employee's behavior
violates public policy, but whether an award reinstating
him or her does so. Eastern Associated Coal Corp. v.

“United Mine Workers of Am., Dist, 17, 531 U8, 57,6263 -

{2000).

“The first two prongs of this test are easily satisfied in

cases of alleged police misconduct toward civilians, as
the Superior Court recognized below, See, e.g, O'Btien
v. New Bngland Police Benevolent Ass'n, Local 911, 83

Masgs, App. Ct. 376, 381 (2013) (in police excessive force
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case, it is “clear” that first two prongs of public policy
test were met). It is inarguable that well-defined public
policy condemns excessive force by police officers. See
Commonwealth v. Adams, 416 Mass, 558, 563 (1993);
Human Rights Comm'n of Worcester v. Assad, 370 Mass.
482, 487 (1976).

Similarly, there is no question that refraining from
excessive force is integral to a police officer's duties
to protect the public and keep the peace. Patrolmen's
Association, 443 Mass, at 819, See Atforney Gen. v.
McHatton, 428 Mass, 790, 793-794 (1999), quoting Police
Comm't of Boston v. Civil Serv. Comun'n, 22 Mass.
App. Ct. 364, 371 (1986) (“Police officers must comport
themselves in accordance with the laws that they are sworn
{o enforce and behave in 2 manner that brings henor and

respect for rather than public distrust of law enforcement -

personnel. They are required to do more than refrain from

indictable conduct. ... In accepting employment by the

publie, they iniplicitly agree that they will not engage in
conduct which calls into question their ability and fitness
to perform their official responsibilities”),

Thus, only the exception's third prong remains contested
here. “To prevail, the city must therefore demonstrate that
public-policy requires that [Williams's] conduct, as found
by the arbitrator, is grounds for dismissal, and that a lesser
sanction would frustrate public policy® (emphasis added).
Patrolmen's Association, 443 Mass. at 81%. Because the
arbitrator found that Williams acted reascnably and
truthfully, the public policy exception cannot bar his
reinstatement.

The arbitrator found that Williams “placed [hisfright arm
and .shovlder against the right side of O'Brien's neck.”
Nguyen, who the arbitrator found to be “a conscientious
and credible witness,” testified that Williams had his arm
“arcund [O'Brien's] neck™ in a “chokehold.” But he also
found that Williams was terminated not for use of a
choke hold, which is nowhere prohibited by departinent
rules, but for excessive force in clicking O'Brien. Because
the arbitrator concluded that Williams's use of force
was reasonable and had not actually restricted O'Brien's
breathing, he also found that Williams's characterization
of events had been truthful and that there was no justcause
for termination.

*7 Without doubt, a de novo analysis of whether
Williams's actions constituted excessive foree in the

totality of the circumstances could support a conclusion
very different from the one reached by the arbitrator. This
was an arrest for disorderly conduct. Willilams gave no
verbal commands, and used neither of the methods of
nomlethal force in which he was trained before applying a

choke hold, ® despite his training to avoid a suspect's neck

area.” Williams is significantly larger than O'Brien, who
was unatmed, It is unreasonable to justify a choke hold --
as the arbitrator did - on the grounds that a suspect could,
always “grab” an officer's service waapion, because this
is true of any civilian interaction with police and would

obviate any coutinvum of force. 10

This is especially true given the unpredictably lethal
nature of choke holds. See, e.g., Los Angeles v. Lyons,

461 U.S, 95, 116-117 (1983) (Marshall, ., dissenting)

(*It is undisputed that chokeholds pose a high and
unpredictable risk of serious injury or death”); Thompson
v, Chicago, 472 F.3d 444, 446 (7th Cir, 2006) (officer's

- application of choke hold comributed to suspect's death

by esphyxia); Maddox v. Los Angeles, 792 F.2d 1408,
1411 (9th Cir. 1986) (officer's application of choke hold
for twenty to thirty seconds caused suspect's death), Cf.
Commonwealth v, Stockwell, 426 Mass, 17, 19 1.2 (1997)
(posited among methods of strangulation supporting
conviction of murder in first degree, choke hold oceurs
when “the aggressor's forearm is placed on the neck of the
victim™).

Where the city failed to recognize those dangers in any
rule, however, we are not free to redefine terms the parties
bargained over. Had the city prohibited choke holds as
excessive force, an arbifrator who found a choke hold
reasanable would have exceeded his authority, See G.
L. c. 150C, § 11 () (3) (“the superior court shall vacate
an award if ... the arbitrators exceeded their powei's”);
Schoo} Dist, of Beverly, 435 Mass. at 229 {Cordy, I,
concurring), quoting United Steelworkers v, Enterprise
Wheel & Car Corp., 363 U.8. 593, 597 (1960) (“{Aln
arbitrator's ‘award is legitimate only so long as it draws
its essence from the collective bargaining agreement’ that
he is confined io interpret and apply”). In other words,
that a de novo factual analysis would permit a finding of
felonious conduct does not permit us to proceed as if the
arbitrator actually made that finding.

We are aware of no prior application of the public policy
exception to vacaie an award ordering reinstatement
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where the arbitrator found no undetlying misconduct,
See Patrolmen's Association, 443 Mass. at 820-821,
823 (vacating reinstatement of police officer found by
arbitrator to have committed felonious misconduct of
perjury and filing of false police reports), Boston v.
Boston Police Patrolmen's Ass'n, 74 Mass App. Ct.
379, 382 (2009) (vacating reinstatement of police officer
found by arbitrator to have committed off-duty felonious
misconduct of assault by means of dangerous weapon),
The guestion, in other words, is not whether Williams's
conduct justified termination, but whether it required
termination, such that any lesger sanction would violate
. public polcy. See Thompson, 435 Mass. at 63. Because
the arbitrator found that Williams used reasonable force
and was not untruthful in subsequent investigations, the
award reinstating him nmwst be upheld.

*8 d, Prospective guidance, Today's decision should not

be read to view the city -- and more importantly, the .

citizens of Boston -- as without remedy moving forward.
First, it is incumbent on the city to clarify its own policies
with respect to excessive force and specifically choke holds
if it does not wish in the future to relinquish interpretive
control of that term.

As a threshold matter, it cannot be that when a choke hold
is applied, the excessive force determination nonetheless
depends on the extent of resulting harm, See Staeps v.
Framingham, 813 F.3d 27, 35 (ist Cir, 2016) (rejecting
argument that inadvertent excessive force is shielded
from scrutiny under Fourth Amendiment to United States
Constitution, reasoning that “[{fhe defendants' proposed
rule has the perverse effect of imnwnizing risky behavior
only when the foreseeable harm of that behavior comes to
pass™). If anything, it is the unpredictable dangerousness
of choke holds that warns against their use at all, Indeed,

it is untenable to assert both that choke holds are so

potentially dangerous that reinstating officers who use
them. violates public policy and that the commissioner
retains the discretion to determine whether a choke hold
is excessive force in any given case, As discussed supra, it
is because choke holds are unpredictably lethal that both
officers and the public deserve a bright-line rule.

Second, the city must investigate allegations of excessive

force with substantially more alacrity than was evidenced -

Footnotes

here. Pursuant to its own existing rules, U ihe department
owes a duty, both to the public and to its own officers,
to investigate allegations of excossive force thoroughly
and prompily. As with the tension between a choke
hold's dangerousness and the commissioner's desite to
retain discretionary review of their use, it is difficult to
reconeile the department's position that an officer's use
of a choke hold requires termination with its protracted -
inaction in this case. See Massachusetts Highway Dep't,

420 Mass. at 21 1.8 (“In determining that the safety of

the work environment was not sufficiently threatened by
fthe employee's] behavior to require permanent discharge,
the arbitrator could consider the fact that the department
waited nearly one year after the [misconduct] was

" discovered” before bringing disciplinary action). There

was a two-year delay on meaningful internal investigation;
the department concedes, as it must, that it mishandled -
an inguiry that tock eniirely too long. Officers deserve
notice of allegations against them, and cifizens deserve
investigations not contingent on the filing of Federal

lawsuits.

Last, we are troubled by the prospect that any use of force
not explicitly prohibited by & rule of conduct is gssentially
unreviewable, It is difficult to fathom why we elevate the
values of “expedienicy” and “fudicial economy” so high
as to eclipse the substantive rights of citizens who have
no seat at-the bargaining table. We recognize, of course,
that public emplojyers may or may not choose to adopt
rules for the protection of the public from the excessive
use of force. Without the benefit of such rules, however,
arbitrators remain freé to find reasonable any level of
force that does not explicitly require termination, Absent
legislative anthority for a broader review of arbitration
decisions, we are constrained in our ability to review the
use of excessive force by public safety officials,

*9 3, Conclusion, For the reasons stated above, we affirm
the Superior Court's decision confirming the arbitrator's

award,

So ordered.

Al Citations
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Michae! O'Brlen was at the time employed as & deputy sheriff and correction officer, and said thet Guy Flls-Alme's
comments made him concerned both for his employment and for his pending military candldacy.
The video recording was hot in evidence, as O'Brlen testifled that he no longer was In possession of that cellular telephone.
Raston police department rule 304, “Use of Non-Lethal Force,” provides in relevant part; .
"Bacause thers are an unlimited number of possibliities, allowing for a wide variely of circumstances, no rule can
offer definitive answers to avery sltuation In which the use of non-lathal force might be appropriate. Rather, this rule
will set certain specific guidelines and provide officers with & concrete basls on which fo utilize sound Judgment in
making reasonable and prudent declslons, attending fo the spirit over the letter of the rule.
“Section 1. Definltions. ... 1. Reasonable Amount of Force Is the least amount of force that will permit officers to
‘subdue or arrest a subject while still malntalning a high fevel of safely for themselves and the public.
“Saction 2. General Conslderations. The policy of the Boston Police Department is to use only that amount of forge
that Is reasonably necessary to overcome resistance in making an arrest or subdulng an attacker,
"The right io use non-lethai force is extended {o police officers as an aliernative Inthose sltuations where the potentiat
for serious Injury to an officer or civilian exists, but where the application of lethal force would be extreme.”
Boston police department rule 102, “Conduct and General Rights and Responsibilities of Department Personnel "
provides in relevant part:
“Section 23. Truthfulness. ... Reports submiited by employees shall be truthful and complste, No employee shall
knowingly enter, or cause to be entered, any inaccurate, false or improper information.”
Article VIA)Y, § 1, of the collective bargaining agresment provides as follows: "No bargaining unit member who has
completed his one-year probationary period shall be disciplined or discharged without just cause.”
General Laws ¢. 150E, § 6, provides that partles “shall negotiaie In good faith with respect to wages, hours standards
or produciivity and petformance, and any cther terms and conditions of employment.”
See also, e.g., Boston v. Bosion Police Pafrolmen's Ass'n, 403 Mass, 680, 684 (1989) (nondelegahle management
prerogative to assign one officer, as opposed fo two, to marked patrol vehicle); Notan v, Police Comm'r of Bosten, 383
Mass. 625, 629-630 & n.4 (1981) (authority to determine by way of psychiatric examinaticn officer's fithess to perform.
duties); Broderick v. Pollce Comm'r of Boston, 368 Mass. 33, 41 (1975), cert. denled, 423 U.S. 1048 {1976) (authority
to question officers regarding private conduct); Boston Police Patrolman's Ass’'n v. Boston, 367 Mass. 368, 371-372
(1975) (authority to require officers seeking elective office to take leave of absence without pay during campalgn);

‘Boston v. Boston Police Superior Officers Fed'n, 52 Mass. App. Cf. 296, 301 (2001) (sole discretion to make and end

temporary assignments); Bosioh v. Boston Police Patrolmen’sAss'n, 41 Mass. App. Ct. 269, 271-273 (1998) (authorlty
to determine and assign overtime); Boston v. Boston Pollce SuperiorOfficers Fed'n, 29 Mass, App. Ct. 907, 908 (1990)
(nondelegable matters include staffing levels, assignments, uniforms, weapons, and definition of duties); Boston v. Boston
Police Patrolmen’sAss'n, 8 Mass. App. Ct. 220, 226-227 (1979) (sole authorfly to determine whether officer should be
reissued sarvice weapon).

The department authorizes the use of the following nonlethal force methods: verbal commands, pepper spray, wrist locks,
and batons. Itls uncontested that Williams attempted none of these methods befors tackling O'Brien.

Bayond requiring that officers use "the least amount of force” and "only that amount of ferce that is reasonably necessary to
overcome resistance in making an arrest,” rule 304 on the uss of nonlethal force confines officers to the use of procedures
on which they have heen trained and found “proficient.” Nguyen and Willlams each admitted that this tralnlng did not
include choke holds as an appropriate maans of force, and the 1AD investigator explained that Boston police officers are
trained to avold contact with & parson's head or neck dus to the high risk of injury:

Indeed, the hotion that an unarmed suspect must nonsthelass be treated as dangerous because he or she interacts with
an armed police officer (“[elven if O'Brien was unarmed, thete was always the possibility that he would grab Nguyen's
gun") coniroveris clear Unlted States Supreme Court precedent, see Graham v, Connor, 460 U.S, 386, 396 (1989);
Tenhessee v, Garner, 471 U.S, 1, 11 {1085), and we reject the troubling presumption of a citizen's dangerousness that
this proposition would create. ' :
See Boston pollce department rule 304, “Use of Non-Lethal Force,” § 7, “Investigation of Use of Force."

End of Document © 2017 Thorson Rewders. No olaim to original U.8. Goverament Works.

WESTLAW © 2017 Thomson Reuters. No claim to original U 8. Govemnment Works, 7

102



