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IT.

I1T.

I3SUES PRESENTED

Whether the trial court judge properly vacated the
Arbitration Award that reinstated a discharged
poiice officer where the arbitratdr’s findings and
deécision exceeded his authority.

Whether the trial‘court properly vacated the
Arbitration Award that reinstated a discharged
police officer on the groundlthat the award
violated a well-defined and dominant public policy.
Whether the appeal of the trial court judge’s
denial of the Union’s request for attorney’s fees
and costs pursuant to G.L. c. 231, § 6F should be

dismissed.

STATEMENT OF THE CASE

on January 6, 2015, the Defendant—-Appellant,

Winthrop Police Brotherhood Local 421 (hereinafter

“gnion”) filed a grievance against the Plaintiff-

Appellee, Town of Winthrop (hereinafter “Town”)

chailenging the discharge of Patrolman Ferrucio Romeo

(hereinafter “Romeo”}. (RA 2)! The grievance proceeded

to arbitration. The arbitration hearing was held on

! peferences to the Record Appendix are designated RA
followed by the page number {RA }.
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August 24, September 24, October 21, and November 2,
2015. (RA 15; Following the hearing, the Arbitrator
issued a written Decision and Awafd on February 28,
2016, in favor of the Union, finding that there was no
just cause for Romeo’ s termination, and ordered that
he be reinstated with back pay. (RA 14)

On March 21, 2016, the Town timely appealed the
Arbitration Award pursuant to G.L. c. 150Cc, § 1l{a) by
filing a Complaint in Suffolk Superior Court, Civil
Action No. 1684CV00938 against the.Union. (RA 3-4, 6-
37) The Complaint sought to vacate the arbitration
award alleging that the arbitrator exceeded his
authority by improperly intruding upon an area
reserved for the judgment of the Plaintiff and by
issuing an award contrary to overriding public policy.
(RA 12) On April 11, 2016, the Union filed and served
an Answer to the Complaint with a Counterclaim to
confirm the award. (RA 4, 38-41) The Town filed its
Answer to the Counterclaim on April 11, 20l6. (RA 4,
42-44)

On October 4, 2016, the Union filed a Motion to

confirm Arbitrator’s Award, and for interest and

attorney’s fees. (RA 4, 45-118). The Town filed a



Memorandum of Law in Support of Plaintiff’s Motion for
"Judgment on the Pleadings which the trial court judge
treated as a Cross-Motion to Vacate the Arbitraticn
Award. (RA 5, 119-130)

A hearing on the motions was held on February 21,
2017 before the trial court judge, Elizabeth M. Fahey,
J. (RA 5, 169-189) Thereafter, on April 5, 2017, the
trial court judge, Fahey, J., issued and filed a
Memorandum of Decision and order for Judgment on the
Cross-Motions, denying the Union’s motion and allowing
the Town’s motion, and vacated the Arbitrator’s
award. (RA 5, 205-219) The trial court judge also
denied the Union’s motion for attorney’s fees. (RA 5)
Judgment entered in favor Qf the Town on April 11,
2017. (RA 5, 220)

on April 21, 2017, the Union filed a Notice of
hppeal (RA 5, 291-222) and the appeal was entered in

the Appeéis Court on June 14, 2017.

STATEMENT OF FACTS

The arbitrator found the following facts: In
2014, the Town of Winthrop undertook the Winthrop
Beach Nourishment Project funded by the Massachusetts

Department of Conservation and Recreation (DCR). (RA



15) The project involved moving considerable sand and
rock to the Winthrop Beach area. (RA 15) In mid-Fall,
2014 it became necessary to add a detail to the dailly
Winthrop Police Department details in order to assist
the traffic in connection with the work being carried
out. This detail, known as the Pump Station detail,

required an officer with a cruiser to work out of the
Department of public Works pumping station at the end

of Crest Avenue. (RA 15)

The Duties of the Detail:

The arbitrator further‘found that the Pump
station detail reguired the of ficer who had signed up
for it on any given day to report to the BCR office at
7 a.m. and sign in. (RA 15-16) “After signing in, the
Pump Station detail officer was free to spend the
first two hours of the detail as he wished, as long as
he arrived at the pump station by 9:00 a.m.” (RA 16)
The detail required the officer to be on duty from 9
a.m. until 3 p.m. for a total of six hours, although
he was authorized to indicate eight hours on his
detail slip. (RA 15—16) During those six hours, the
detail officer was required to remain at the pumping

station or cruise along the truck route to monitor



traffic, and was required to he availlable if there was
an incident along the truck route that required
attention. (RA 16) A one hour lunch break was

authorized as were bathroom breaks, as needed. (RA 16)2

Charge 1: Filing a false detail slip

At the time of the incident that led to Romeo’s
discharge, he had been a Patrolman for nineteen years
with the Winthrop Police and had been President ot the
Union for eleven years. (RA 16) During that time he

had also acguired a law degree and was a member of the

2 0o the extent that the Union’s description of the
detail regquirements as found by the arbitrator, set
forth in its Brief, differs from these facts, the
Unionfs description is inaccurate. For example, the
arbitrator did not make a finding that “[tlhe detail
officer was not required to remain at the Pump
gtation; the officer could use the assigned cruiser to
move about as long as the police radio was on and the
officer could respond guickly to an incident.” Union
brief, p. 9. Rather the arbitrator found, “[t]lhe
detail required that the officer was to be available
if there was an incident along the truck route that
required attention. The detail officer was not
required to remain at the Pump Station, but could
cruise along the route as long as the police radio was
on and [he] was able to respond quickly to an
incident.” (RA 16) Neither did the arbitrator find
that “[o]fficers had been permitted by the Chief to
attend negotiations while assigned to a detail.” Union
brief p. 10. plthough the arbitrator noted that the |
Union contended, among other arguments, that the Chief
vdid not examine the past practice of officers
attending negotiations while on a detail”, he made no
finding on the issue and did not further mention the
allegation in his decision. (RA 30-31)
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Massachusetts Bar. (RA 16) Romeo wase not scheduled for
a day shift on November 24, 2014 and signed up for the
pump Station detail that day. However, as President of
the Union, he was also scheduled to attend a
negotiation session at Town Hall on that date
beginning at 10 a.m. (RA 16, 22) He attended the
negotiation session at Town Hall from approximately 10
a.m., to 2:30 p.m. on vaember 24, 2014 and did not go
to the Pump Station between 10:00 a.m. and 2:00 p.m.+
that day. (RA 16) Nevertheless, Romeo submitted a Pump
Statiop detail slip to be paid for eight hours of work
on November 24, 2014, (RA 16)

The following day, on Névember 25, 2014, Police
chief Terence Delahanty checked over the detail slips
from the day before and noticed that Romeo had
submitted a slip for eight hours worked on the pump
station detail, while for five hours of that time he
was engaged in Union-Town negotiations along with the
Police Chief. (RA 16)

Charge 2: Misrepresentation/Lying to the Chief during
the internal investigation

The arbitrator further found that when questioned

by the Chief on December 1, 2014, Romeo explained that

10



it was his understanding from speaking with Steven
Colometo, the DCR Resident Manager who is in charge of
the Winthrop Beach Project and Mike Vikery of the DCR,
who works for Colometo, that the ?ump Station detail
was a “floating” detail, “one where you didn’t have to
remain in one place, but as long as you were avallable
to respond, you need not remain in a specific
1ocation.” (RA 17-18) Romeo felt that because he
understood it was a floating detail, that he hadn’t
done anything wrong. (RA 17)

When questioned by the Chief, Colometo explained
that the purpose of the detail was to monitor truck
traffic specifically from the Pump Station location.
(RA 18) When asked if the detail was a “floating”
detail, Colometo replied that no, it was a stationary
detail. (RA 18) Colometo also said he did not recall
talking to other officers about it being a floating
detail. (RA 18) The Chief also spoke with Vickery who
confirmed that the Pump gtation detail was a
stationary detail to monitor truck traffic on Crest
Ave. (RA 18) Officers reely, Defreitas, Lt. Frank
Scérpa, and Sergeant Arthur Hickey of the Winthrop

Police Department each . confirmed that the Pump Station

11



detail was a stationary post and that the officer was
expected to remain at the post - ét the Pump Station
or along +he truck route - except for bathroom and
lunch breaks. (RA 18-19, 23)

The arbitrator further found that on November 24,
Romeo “was aware that the intention of Colometo was to
have an officer at the Pump gtation or on the truck
route” and that Romeo had “disobeyled] the verbal
instructions he had been given by Colometo.” (RA 33,
37)

on December 1, 2014, the Chief placed Romeo on
paid Administrative Leave pending the outcome of an
internal investigation of the November 24, 2014 Pump
Station detail. (RA 17)

Charge 3: Misrepresentation/Lying at the Due Process
Hearing

The Town Manager notified Romeo that he would
hold a Town Due Process hearing to consider Romeo’ s
actions on November 24, 2014 “which might result in
discipline including dismissal for just cause.” (RA
17) The Town Due Process Hearing was held on December
18, 2014. (RA 17) The arbitrator found that Romeo

testified at the hearing that he “explained to the

12



Chief his understanding of what the detail consisted
of, in particular, that he had been informed by
Colometo, Vickery, and Lessard that the only
responsibility for that detail was to be available for
emergencies.” (RA 20) “Romeo testified that his
understanding of the detail is that it was a mobile
detail, it did not have a fixed post.” (RA 20) Romeo
continued that it was his belief, based on the
information that he had, that he would be able to
fulfill the requirements of that detail because it was
a mobile detail and because of the distances involved,
in case of any emergency, he would be available within
a general radius of the actual work site. (RA 20)

On direct examination, Romeo testified at the due
process hearing that on November 24, he followed his
usual practice for the detail which he had worked
three times before that week. (RA 20-21) He arrived at
the police stétion at 7:00 a.m., picked up an
available cruiser then went to the DCR trailer where
he submitted his slip for the day, putting the start
time of 7 a.m. on the slip. (RA 21) He then left,
keeping his radio on, and returned to the police

station about 9:45 a.m. (RA 21)

13



At the due process hearing, the Chief testified
that the video and card access controls for November
24 showed that Romeo had arrived at the police station
parking lot at 7.24 a.m. in his personal vehicle,
entered the police building at 7:29 a.m., and left the
building at 8:21 a.m. Then, at 9:28 a.m. he entered
the police parking lot again, entered the police
building at 9:32, and at 9:54 he exited the building
to attend the negotiation. (RA 21) At the arbitration
hearing Romeo agreed with the chronology given by the
Chief and explained that his earlier recollection had
been faulty. (RA 21) Following the hearing, the Town
Manager dismissed Romec as a Police Officer for the
following reasons:

1. On November 24, 2014, you submitted a voucher
for a detail slip for pay for 8 hours pay in
the total amount of $344 for a detail at the
ahort Beach Pump Station. During the time that
you billed for the detail, you were not present
at the detail. Billing for services rendered
without being present constitutes unacceptable
judgment, fraud, and conduct unbecoming an
officer.

2. The above referenced conduct constitutes a
dishonest act which is contrary to the trust
that citizens put in public safety officers.

3. You specifically stated that the engineers from
the Commonwealth of Massachusetts stated to you

that it was unnecessary for you to be
physically present at the detall. Your

14



statement was specifically contradicted by the
DCR resident engineer as well as the DCR
inspector. Your assertion that you didn’t have
to be present at the detail was also
specifically contradicted by other members of
t+he Police Department.

4. Your statements during the disciplinary
investigation and the hearing were untruthful
which in and of itself constitutes just cause
for your dismissal.

5. The above referenced conduct violates the rules
and regulations of the Department, specifically
1.4.8 integrity, 1.11.2 personal behavior, and
1.11.113 conduct unbecoming an officer.

The above referenced conduct constitutes just

cause for your dismissal as a police officer.

Specifically, there is a strong public policy

against employing police officers who are

untruthful. (RA 24)

gection 1.4.8 Integrity of the Winthrop Police
Department Rules and Regulations states “no Department
member shall under any circumstances make any false

official statements oOr intentional misrepresentation

of facts. (RA 25, 157)

The Arbitration Hearing

At the arbitration hearing Romeo testified that
on November 24, he entered the police station wearing
his uniform and carrying a radio. He spoke with Lt.
Perrin, informing him he was going over to the

negotiation, but did not mention that he was oh a

15



detail. He also did not notify either Colometo or
vickery that he would be attending a negotiation for
part of the day. {(RA 22)

Romeo further testified that negotiations lasted
until about 2:30 p.m. He left Town Hall, turned in the
keys to the cruiser and left the area, driving by the
pump station on his way out of town, about 2:30 p.m.
(RA 22) He stated he received no detail calls on that
day and submitted the DCR slip for 8 hours. (RA 22)

At the arbitration hearing Romeo reiterated
“that it was his understanding that it was a mobile
detail and not fixed” and that “he could perform the
detail being mobile pretty much anywhére in town
because it’s only 1.8 square miles.” (RA 22) When
asked what led him to‘ﬁelieve it was a mobile detail
and not fixed, Romeo stated “that when he inguired of
Colometo the responsibility Qf the officer with the
cruiser, Colometo replied that he -just wanted the
officer to be avallable if something should happen.”
(RA 22) When Romeo checked with Lt. Lessard, the
officer stressed that you have to be available. (RA
22) “When asked on Cross examination if, according to

hie understanding, it would be permissible to stay in

16



a house in Winthrop all day as long as he were
available, Romeo responded that it could satisfy his
detail obligation,” but that it would be inappropriate

to do so. (RA 23)

Arbitration Decision:

First Charge - Filing false detail slip

In the Discussion section of his decision, the
arbitrator determined that “{i}t was Romeo’s belief
that his physical location, while waiting for a call,
was flexible, he believed Town Hall was an acceptable
location, and that it was reasonable to position
himself there, given the requirements of the detail.”
(RA 32) The arbitrator concluded that Romeo “was
performing all the tasks of working the detail for
some 5 hours that day, -albeit from an unapproved
location.” (RA 33) Based on his finding that Romeo
wgylfilled the tasks of working the Pump Station
detail that day, albeit from a location that had not
been approved,” he concluded that Romeo “was acting
honestly when he submitted the DCR bill for November

24, 2014.” (RA 33}
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Second Charge: Misrepresentations During The Internal
Investigation

The arbitratér found that “[oln December 1, 2014,
Romeo simply gave his opinion to the Chief about the
detail based on conversation with colometo.” {(RA 35}
“Romeo believed, albeit erroneously, that the detail
gave wide latitude as to where the officer might work
from, and this is what he conveyed to the Chief.
colometo, on the other hand, expected the officer to
it at the Pump Station or drive on the truck route.”
(RA 35) Although the arbitrator also found that on
November 24, Romeo “"was aware that the intention of
Colometo was to have an officer at the Pump Station or
on the truck route (RA 37) and further that Romeo had
“digobey[ed] the verbal instructions he had been given
by Colometo (RA 33), the arbitrator concluded, “I find
that he did not lie to the Chief during the
investigation on December 1, 2014.” (RA 35)

Third Charge: Misrepresentations During Due Process
Hearing

The arbitratoxr found that “[a]lthough Romeo’ s
testimony at the Town hearing was inaccurate, I do not
find it was intended to deceive. Rather 1 find that it

was a failure to recollect accurately what had

18



occurred on the morning in question.” (RA 36) The
arbitrator concluded that there was no deliberate

misrepresentétion on Romeo’s part. (RA 36}

Discipline and Award:

The Arbitrator concluded that the Town had not
proven any of the three charges and that there was no

just cause for the termination of Romeo. (RA 37) The
=]

arbitrator further conciuded that Romeo

was aware that the intention of Colometo was
to have an officer at the Pump Station or on
the truck route, yet he chose not to seek
prior suthorization for a change of location
to the Town Hall, from either the DCR or his
shift commander, but worked the detail from
that unauthorized location. For this action,
he shall be given a Written Letter of
Warning for not following the Pump Station
guidelines. (RA 37)

The arbitrator ordered that Romeo be made whole
for all lost wages and penefits, less offsetting

income. (RA 14, 37)

The Town’s Complaint:

The Town filed an action to vacate the
Arbitration Award in Superior Court pursuant to G.L.
c. 150C, §ll(a). (RA 7-13) The Town alleged, inter
alia, that the arbitrator exceeded his authority in

intruding upon an area reserved for the judgment of

19



the Town and Police Chief, and by making an award
contrary to well-defined and dominant public policy
which mandated discharge in the circumstances. (RA 10-
12) In its Memorandum of Law in Support of plaintiff’s
Motion for Judgment on the Pleadings, the Town argued
that the arbitrator exceeded his authority and was in
violation of public policy such as to require that the

award be vacated. (RA 119-130)

Superior Court Decision:

in vacating the arbitration Award, the trial
court judge concluded that the Arbitrator had exceeded
nis authority and that the decision to reinstate Romeo
violated a well-defined, dominant public policy. (RA
217-218) Specifically, the trial court judge found, as
did the Arbitrator, that Romeo was aware of the
Detail’s rules, including the intention of Colometo to
have an officer present at the Pump Station or oOn the
truck route, and that he nevertheless represented to
the Chief a belief that he could perform the detail
from anywhere in Winthrop. (RA 217) The trial court
judge determined that based on the Arbitrator’s
conclusion that Romeo “was aware that the intention of

Colometo was to have an officer at the Pump Station or

20



the truck route” on which he based his sanction of a
written warning, there was no evidence to support the
arbitratoxr’s conclusion that Romeo reasonably believed
he could perform hig duties from an unapproved
location. (RA 217-218) “The arbitrator’s decisicn to
credit Officer Romeo’ s unfounded and erroneous belief
in the absence of any supporting evidence, while at
the same time crediting that he was expected to be at
the detail [location}, would allow future police
officers to disregard the rules of their assignments
and seek shelter from all consequences if they simply
assert a “belief” that they were justified 1in their
fajilure to follow department rules.” (RA 218).

The trial court judge further found that Romeo’ s
failure to perform the detasl at the time and place
assigned, and his dishonesty throughout the course of
the internal investigation and subsequent hearings,
compounded DY his unwillingness tO take responsibility
for disobeying the Detail’s rules, required dismissal
and that any lesser sanction would violate the well-
defined, dominant public policy that dishonesty by

police officers will not be tolerated. (RA 216-217)
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ARGUMENT

I. HE TRIAL COURT JUDGE PROPERLY VACATED THE

THE TRIAL COURT JUDGE ERDEERLE Ziwro=———

ARBITRATION AWARD
“yhen an arbitrator makes a binding award
pursuant to a collective bargaining agreement, a
guperior Court judge may vacate or alter the award 1if,
inter alia, it was procured by wcorruption, fraud or
other undue means,” the arbitrator was evidently
corrupt or partial, or “the arbitrator exceeded his or

T

her powers.” City of Boston v. Boston Police Superior

City of Boston V. 299 -~ ————=——"
Officers Federation, 466 Mass. 210, 213 (20L3) quoting
G.L. c. 150C, § 11; see gchool Comm. of West
springfield v. Korbut, 373 Mass. 788, 792
(1977)(question of whether arbitrator acted in excess
of authority is always opell for judicial review). “An
arbitrator exceeds his authority by granting relief
beyond the scope of the arbitration agreement, by
awarding relief beyond that to which the parties bound
themselves, or by awarding relief prohibited by law.”
lymouth-Carver Reg'l Sch. Dist. V. J. Farmer & Co.,

plymouth-Carver Reg'l Sch. DISE: T = —=—=——""

Inc., 407 Mass. 1006, 1007 (1990)(internal citations

omitted). A judge may also vacate an arbitration award
if the record before the arbitrator shows no support

whatever for the arbitrator’s determination. Concerned
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Minority Educators of Worcester V. school Committee of
Worcester, 392 Mass. 184, 190 (1984) and cases cited.
“arbitration, it is clear, may not ‘award relief
of a nature which offends public policy.” Bureau of
Special Investigations ¥v. Coalition of Public Safety,

430 Mass. 601, 603 (2000); city of Boston v. Boston

Police patrolmen’s Ass’n, 477 Mass. 434, 442 (2017) (if

an arbitration award violates public policy, courts
are obliged to refrain from enforcing it). The
question of whether an arbitratidn award offends
strong public policy 1is ultimately one for resolution
by the courts and not by arbitrators. city of Boston
v. Boston Police patrolmen’s Ass’n, 443 Mass. 813, 8183
(2005) . “Where an empioyee performs his employment
duties and, in doing 80, violates standards,
restraints, and restrictions on conduct which have
been clearly and explicitly established by the people
in their laws, & labor arbitration award which
requires that the employer sﬁffer that malperformance
and not discha;ge the employee viclates the same well-
established public policy, and is subject to vacatur.”
achool District of Beverly v. Geller, 50 Mass. App-

School District o P2¥e-of = ———-

ct. 290, 294 (2000}, aff’d 435 Mass. 223 (2001) .
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Accordingly, in this case, the trial court
judge’s determination that £he arbitration Award
exceeded the authority of the Arbitrator and that it
violated public policy was a propel hasis on which to
vacate the award.

A. The Trial Court Judge Acknowledged And Applied
The Proper Standard Of Review

Tn this case, the trial court judge acknowledged
the limited role involved in the judicial review of an
arbitrator’s decision and award. In her Memorandum of
Decision the trial court judge wrote, quoting City of
Boston, 443 Mass. at 818, “{tlhe strong public policy
favoring arbitration requires us to uphold an
.arbitrator's decision even where it is wrong on the
facts or the law, and whether it is wise or foolish,
clear or ambiguous.” (RA 215) The trial court judge
also recognized that an “warbitrator’s award will only
be vacated in the limited circumstances set forth in
G.L. c. 150C, §11(a) (1)-(5).” (RA 216) The trial court
further noted that “[n]otwithstanding ny serious
concern about the propriety of the extreme deference

that courts are required toO give an arbitrator’s
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decision, this Court is still required to apply it.”
(RA 215) .

The Union argues in its brief at p. 43 that based
on this stated distaste, the trial court judge
disregarded the appropriate standard of review, made
independent findings and credibility determinations to
vacate the arbitrator’s award.

The trial court judge here is not the first
judge, and will likely not be the last, to criticize
the limited extent of judicial review of arbitration
awards. In City of Boston v. Boston Patrolmen’s
Association, 477 Mass. 434 (2017) decided in July and
involving the review of. an arbitration award that
reinstated a police officer who had been terminated
for use of excessive force, the Supreme Judicial Court
stated that “Iw]ithout doubt, a de novo analysis of
whether [the officer’ sl actions constituted excessive
force in the totality of the circumstances could
support a conclusion very different from the one
reached by the arbitrator,” and commented that it was
“troubled by the prospect that any use of force not
explicitly prohibited py a rule of conduct is

essentially unreviewable.” Id. at 444, 446. The Court

25



continued 1ts adrmonition stating, “[ilt is difficult
ro fathom why we elevate the values of “expediency”
and “judioialreconomy" so high as to eclipse the
substantive rights of citizens who have no seat at the
bargaining table.” Id. at 446-447. Deépite the Court’s
comments and evident dismay, the SJC, nevertheless,

applied the governing 1imited standard of review, as

did the trial court judge in this case.

B. The Arbitrator’'s Finding That Romeo Worked The

Detail And That He Was Not Dishonest Exceeded
His Authority

Geperal Laws c. 41, §97A states in relevant part

+

as follows:
The chief of police in any such town shall
be in immediate control of all town property
used by the department, and of the police
officers, whom he shall assign to their
respective duties and who shall obey his
orders. .

This statutory provision, “by its plain language,
confers non—-delegable authority over the assignment
and organization of the officers within the

department.” city of Boston V¥ Boston Police Superior

Officers Federation, 466 Mass. 510, 215 (2013)% Relying

31n Town of Andover V. Andover Police pPatrolman’s
a case

Union, 45 Mass. App. CL. 167, 169-170 (1998},
under G.L. c. 41, §97A, the Appeals court rejected the
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on City of Boston V. Boston Police Patrolmen’s Ass'n,
41 Mass. RApp. Ct. 269, 272 (1996), the court
continued:
considerations of public safely and a
disciplined police force reqguire managerial
control over matters such as staffing
levels;, assignments, uniforms, weapons,
definition of duties, and deployment of

personnel. . - .7 city of Boston, 466 Mass.
at 215 (emphasis added) .

A nondelegable authority may not be delegated to
an arbitrator, even with the parties’ consent.” Id. at
216. “[Tlhe assignment of police officers based on the
needs of public safety and the definition of duties 1s
within the exclusive managerial prerogative of the
chief, and accordingly cannot be bargained away.” Town
of Dartmouth V. pDartmouth Police Brotherhood, 85 Mass.
App. Ct. 1114 (2014) (Rule 1:28)

Tn this case, the arpbitrator found that the Pump
atation detail required the officer who had signed up
for it to be on duty from 9 a.m. until 3 p.m. for a

total of six hours, although he was authorized to

indicate eight hours on his detail slip. (RA 15-16)

argument that city of Boston V. Boston Police
Patrolmen’s Ass’n, 41 Mass. App. Ct. 269 (1996) was
distinguishable because +hat case rested on a special
nct defining a commissioner’s authority rather than

that of a police chief.
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buring thosé six hours, the detall officer was
reéuired to remain at the pumping station or cruise
along theltruck route to monitor traffic, and was
required to be avalilable if there was an incident
along the truck route that reguired attention. (RA 16)
A one hour lunch break was authorized as were bathroom
breaks, as needed. (RA 16)

The Arbitrator fﬁrther found that Colometo, the
DCR Resident Manager in charge of the Winthrop Beach
Project, wexpected the officer to sit at the Pump
gtation or drive the truck route” (RA 35), that Romeo
was aware that the intention of Colometo was to have
an officer at the Pump gtation or on the truck route
(RA 37), that Romeo had discbeyed the verbal
instructions he had been given by Colometo, and that
he had not followed the pump Station guidelines. (RA
33, 37)

Tt was within the managerial authority of the
Cchief and DCR, not the arbitrator toAdesignate the
duties of the pump station detail which had been
created for the public safely to assist the traffic in
connection with the work being carried out on the

Winthrop Beach Nourishment Project. (RA 15) As such,
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it was beyond tﬁe arbitrator’s authority to rewrite
the duties of the pump station detail and conclude
that Romeo “fulfilled the tasks of working the Pump
aration detail that day, albeit from a location that
had not been approved” (RA 33) or that he “performed
all the tasks of working the detail for some 5 hours
that day, albeit from an unapproved location” where
remaining at the Pump station or along the truck route
was a duty and task of the detail, a condition of
workingvthe detail of which Romeo was well aware. A
police chief’s authority to assign his officers
particular duties has long been held to be a matter

which concerns public safety.” Taunton v. Taunton

Branch of the Massachusetts Police Ass’n, 10 Mass.

App. Ct. 237, 243 (1980) and‘cases cited. The issue of
public safety and police duties is not subject to an
arbitrator’s decision and is, in fact and law, beyond
an arbitrator’s authority. Here, the arbitrator
substituted his own judgﬁent regarding the duties and
tasks of the Pump Station detail to find that Romeo
nad worked the detail on November 24 or that he
reasonably believed he could perform the detail from

anywhere in town which was beyond his authority to do.
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TLikewise, the arbitratoi’s finding that despite
rRomec’ s awareness of the detail’s rules, including the
intention of Colometo to have an of ficer present at
the Pump Station or on the truck route, “[i]t was
Romeo’ s belief that his physical location, while
waiting for a call, was flexible, he believed Town
Hall was an acceptable location, and that it was
reasonable to position himself there, given the
requirements of the detail” (RA 32) and the
arbitrator’s finding that Romeo’s reptesentation to
the Chief of a belief that hé could perform the duties
of the detail from Town Hall was reasonable, and not
dishonest, was beyond the arbitrator’s authority. See

City of Boston, 477 Mass. at 445 (“Had the city

prohibited choke holds as excessive force, an
arbitrator who found a choke hold reasonable would
have exceeded his authority.”}.

An arbitrator’s characterization of conduct is
not determinative where he found facts and described
facts in manner that clearly established prohibited

conduct. See School District of Beverly v. Geller, 435

Mass. 223, 231 (2001) {Cordy, J.,

concurring)(arbitrator’sAcharacterization of conduct
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not determinative where he found facts and described
facts in manner that clearly established conduct to be
. “eonduct unbecoming a teacher.”) In this case, Section
1.4.8 of the Winthrop Police Department Rules and
Regulations states “no Department member shall under
any circumstances make any false official statements
or intentional misrepresentation of facts.” (RA 25)
The law is replete with examples of what constitutes
intentional misrepresentation which clearly
encompassed Romeo’s conduct.as found and described by

the arbitrator. See Commonwealth V. Paguette, 475

Mass. 793, 799 (2016) (under G.L. C. 268, § 13B making
it illegal to willfully mislead a police officer,
“mislead means to knowingl& make a false statement, to
intentionally omit information from a statement
causing a porﬁion of that statement to be misleading,
or to intentionally conceal a material fact and

thereby create a false impression.”); Giuffrida v.

High Country Investor, Inc., 73 Mass. App. Ct. 225,

239 (2008) {in some circumstances, even half-truths may

constitute serious deception); Kannavos V. Annino, 356

Mass. 42, 48 (1969) (fragmentary information may be as
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misleading as active misrepresentation, and half-
truths may be as actionable as whole lies).

In this case, the arbitrator substituted his own
judgment regarding the duties and tasks of the Pump
station detail to find that Romeo had worked the
detail on November 24, and that Romeo reasonably
pelieved he could perform the detail from anywhere in
town, which was beyond his authority to do.

Additionally, a judge may vacate an arbitration
award if the record before the arbitrator shows no
support whatever for the arbitrator’s determination.

Concerned Minority Educators of Worcester, 392 Mass.

at 190 and cases cited.

In this case, there was no evidence -to support
the arbitrator’s finding that “Romeo believed, albeit
erroneously, that the detail gave wide latitude as to
where the officer might work from and this is what he
conveyed to the Chief” (RA 35) or that “on December 1,
2014, Romeo simply gave his opinion to the Chief about
the detail based on conversation with Colometo” (RA
35) where the arbitrator found that the detail
required the officer’s presence at the pump station or

on the truck route (RA 16) and further that Romeo “was
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aware that the intention of Colometo was to have an

- officer at the Pump Station or on the truck route,”

and that Romeo had disobeyed the verbal instructions
he had been given by Colometo. (RA 33, 37)

Here, the trial court judge properly determined,
relying on the findings of the arbitrator, statutory
provisions and applicable case law, that the
arbitrator’s decision and award exceeded his authority
such that the award must be vacated. The arbitrator’s
findings clearly established both that Romeo had not
performed the duties of the detail on November 24
although he submitted the slip to be paid for working
the detail that day, and further that Romeo made
intentional misrepresentations to the Chief regarding
the duties of the detail, and his belief regarding the
requirements of the detail, whep questioned on

December 1, 2014 and at later hearings.

C. Public Policy Mandated Romeo’s Discharge

“arbitration, it is clear, may not award relief
of a nature which offends public policy.” Bureau of

Special Investigations, 430 Mass. at 603. Whether an

award violates public policy is “yltimately one for

resolution by the courts and not by arbitrators.” City
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of Boston, 443 Mass. at 818. In determining whether
the public policy exception requires the vacation of
an arbitrator’s award, courts apply a three-part

analysis. City of Boston, 477 Mass. at 442.

First, the policy at issue “must be well
defined and dominant, and is to be
ascertained ‘by reference to the laws and
legal precedents and not from general
considerations of supposed public
interests.’ Second, the exception does not
address “disfavored conduct in the abstract,
but disfavored conduct which is integral to
the performance of employment duties.”
Finally, [the courts] require a showing that
the arbitrator’s award reinstating the
employee vioclates public policy to such an
extent that the employee’s conduct would
have required dismissal.” The question in
the third prong is not whether the
employee’s behavior violates public policy,
but whether an award reinstating him or her
does so. Id. at 442-443 (internal citations
omitted)

As the trial court judge found in this case, it
is a well-defined, dominant public policy that
dishonesty by police officers will not be tolerated.

See City of Boston, 443 Mass. at 823. Furthermore, the

courts have recognized that hoﬁesty is integral to a
police officer’s performance of his or her employment
duties. Id. at 823 {“strong pﬁblic policy, “explicit,
well-defined, and dominant,” that police officers be

truthful and obey the law in the performance of their
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official duties.”); Robichau v. Town of Middleboro, 24

MCSR 352 (201l) (“The duty imposed on a police officer
to be truthful is one of the most serious obligations
he or she assumes, because, among other things, it may
compromise the officer’s ability to serve as a
credible witness in the prosecution of a criminal
case.”)

An appointing authority has the right to take
disciplinary action against an officer, even as far as
to terminate him or her, when the officer has shown a
wdemonstrated willingness to fudge the truth in
exigent circumstances” because “police work frequently
calls upon officers to speak the truth when doing so
might put into question a search or might embarrass a

fellow officer. Town of Falmouth v. Civil Service

Commission, 61 Mass. App. Ct. 796, 801 (2004) citing

City of Cambridge v. Civil Service Commission, 43

Mass. App. Ct. 300, 303 (1997) see also Pearson V.

Town of Whitman, 16 MCSR 46, 47 (2003) (termination of

police sergeant affirmed because “an officer that has
lost his credibility can no longer effectively perform

the duties of the position.”)
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The Winthrop Police bepartment Rules and
Regulations further support that honesty and integrity
arg_essential duties of a police officer. Section
1.4.8 of the Winthrop Police Department Rules and-
Regulétions;rentitled “Integrity”, states “no
Department member shall under any circumstances make
any false official statements or intentional
misrepresentation of facts.” (RA 25)

In this case, the trial court judge properly
accepted the arbitrator’s findings, and properly
disregarded those findings that exceeded the
arbitrator’s authority, to determine that Romeo’s
failure to perform the detail at the time and place
assigned, and his dishonesty throughout the course of
the internal investigation and subsequent hearings,
compounded by his unwillingness to take responsibility
for disobeying the Detail’s rules, required dismissal
and that any lesser sanction would violate the well-
defined, dominant public policy that dishonesty by
police cofficers will not be tolerated. (RA 216-217) An
officer who is found to be untruthful and who shrouds
his own misconduct in an extended web of lies and

perjured testimony corrodes the public’s confidence in
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its police force and can no longer perform an
essential function of the job such that termination is

reguired. City of Boston, 443 Mass. at 823. See

Geller, 50 Mass. App. Ct. at 294 {(awards in
arbitration proceedings held pursuant to collective
bargaining agreements which reinstate discharged
employees will not be upheld if the public policy
violated by reinstatement relates to the employment
and the offense in question goes to the heart of the
employee’s responsibilities). Accordingly, in this
case, the trial court judge properly determined that
the arbitration award, reinstating Romeo to his
position as a police officer, violated a clearly
defined and dominant public policy and exceeded the
arbitrator’s authority, and properly vacated the
award. |

II. THE APPEAL OF THE DENIAL OF THE UNION'S

REQUEST FOR ATTORNEY’S FEES AND COSTS

PURSUANT TO G.L. c¢. 231, § 6F SHOULD BE
DISMISSED.

The Union argued in the Superior Court that it is
entitled to attorney’s fees and costs under G.L. c.
231, §6F because the Town knowingly drafted a

complaint that ignored the Arbitrator’s conclusions,
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as well as case law establishing that any reviewing
court would be bound by those conclusions, and
requests that the case be remanded to the Superior
Court for reconsideration of the Union’s request.
(Appellant Brief p. 49)

First, the Union’s argument ignores the
substantial volume of case law where arbitration
decisions and awards have been vacated because the
findings or award was in excess of the arbitrator’s
authority, was not based on any evidence before the
arbitrator, or vioclated public policy. “Although
arbitration decisions are given great deference, they

are not sacrosanct.” City of Boston, 443 Mass. at 823.

Second, the Town contended in its Complaint and
in the Superior Court, as it does here, in good faith
and with a basis in fact and law, that the
arbitrator’s decision and award exceeded his authority
and violated public policy such that it must be
vacated. The trial court judge, Fahey, J., in an
independent analysis and review of the law and
arguments, determined that the arbitrator had indeed
exceeded his authority, that the award violated public

policy and, properly vacated the award.
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Third, the award of any relief under G.L. c. 231,
§ 6F, requires that the judge determine that “all or
substantially all of the claims, defenses, setoffs or
counterclaims . . . made by any party represented by
counsel during most or all of the proceeding, were
wholly insubstantial, frivolous and not advanced in
good faith . . . .” In this case, the trial court
judge vacated the arbitration award on the grounds
alleged in the Town’s Complaint and which it argued in
its Memorandum and at the trial court hearing. (RA
119-130; 169-190} The trial court judge issued a
judgment in the Town’s favor, precluding a
determination that the action was wholly insubstantial
and frivolous.

Finally, an appeal from a decision concerning a
motion for attorney’s fees and costs pursuant to G.L.
c. 231, § 6F must be brought pursuant to G.L. c¢. 231,
§ 6G, which prescribes an expedited process requiring
notice of appeal to be filed within ten days after
receiving notice of that decision and, if as here, the
matter arises in the superior court, “the appeal shall
be to the single justice of the appeals court.” G.L.

c. 231, § 6G; Ben v. Schultz, 47 Mass. App. Ct. 808,
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810 n. 2 (1999) “The function of the single justice
hearing the appeal is to conduct a ‘review on the
basis of the subsidiary facts as found by the trial

court judge.’” Id. at 814 quoting Miaskiewicz v.

LeTourneau, 12 Mass. App. Ct. 880, 882 (1981). In

addition, a finding under §6F may be made and affirmed
under §6G, but any award granted has no freestanding
effect until all appeals of the underlying judgment

are completed. Ben v. Schultz, 47 Mass. App. Ct. at

814.

Therefore, the appeal of the trial court judge’s
denial of the Union’s request for attorney’s fees and
costs under G.L. c. 231, § 6F is not properly included
in this Appeal and the Appeals Court has no authority
to remand the issue to the Superior Court as the Union
requests or to order other relief. As such, the

Union’s appeal on this issue should be dismissed.

CONCLUSION

For the foregoing reasons, the order of the trial
court wvacating the Arbitration Award should be
affirmed, and the appeal of the denial of the Union’s
request for attorney’s fees and costs pursuant to G.L.

c. 231, § 6F should be dismissed.
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